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FINAL EXAMINATION

QUESTIONI

“Oneof themostcuriousaspectsofconstitutionalhistoryis theperceptionthatnothingin
constitutionallaw existedbeforeMarbury v. Madison.In fact, the truebasisfor understandingthe
dilemmaofgoverningin aconstitutionalrepublic(thatis,giventheconstraintsoftheConstitution)
is foundin theseriatimopinionsin Calderv.Bull,whichbothencapsulatethedilemmaandprophesy
the future of constitutionalinterpretation.This is madeperfectly clearin Marshall’sopinion in
F/etcherv. Peck,which is a final attemptto solvethedilemmaofrulersandruled in theAmerican
republic.” Discuss.

QUESTtQNII

“In 1906,in theHarvardLaw Review,a HarvardLaw Professorandlegal formalistnamed
JosephBeakwrote,‘The functionofchangingthelawhasneverbeencommittedby thesovereign
to thejudge,andconsciouslyto makeachangein thelaw would beausurpationon thepartofthe
judge.’ Two yearslater, RoscoePound,who would becomeDeanat Harvardin 1910,wrote an
articleattacking“mechanicaljurisprudence.”Poundclaimedthatmechanicaijurisprudence‘regarded
artificiality in law asan end,’ andthoseengagedin suchajurisprudenceforgotthat thepurposeof
law was the administrationof justice. It was to be replacedby sociologicaljurisprudence.
Sociologicaljurisprudencemeantthefollowing: ‘The sociologicalmovementin jurisprudenceis a
movementfor pragmatismasaphilosophyoflaw; for theadjustmentofprinciplesanddoctrinesto
thehumanconditionsthey are to govern ratherthanto assumedfirst principles; for puttingthe
humanfactorin thecentralplaceandrelegatinglogic to its truepositionasaninstrument.’Evenso,
Poundwrote,law remainedscientific ‘in orderto eliminateso far asmaybethepersonalequation
in judicial administration to precludecorruption and to limit the dangerouspossibilities of
magisterialignorance.’Theproblemisthat,asBealerecognized,onceyoueliminatedthedistinction
between‘law’ and ‘judicial decisions,” the most important criterion for determiningwhether
somethingconstitutedlaw wasnotwhetherit wasjust,butwhetherit couldbeenforced.”Discuss.

END OF EXAM


