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PLEASE READ CAREFULLY

ALL ANSWERS ARE TO BE WRITTEN ON THE BLUE BOOKS PROVIDED
WITH THIS EXAMINATION. THE EXAMINATION IS TO BE TURNED IN WITH
THE ANSWERS AT THE END OF THE EXAMINATION AND IS NOT TO BE KEPT
BY THE TESTEE. HNO COPY OF THIS EXAMINATION MAY BE REMOVED FROH
THE EXAMINATION ROOM DURING THE EXAMINATION.

There are eix guegtions of indicated value. The time for
completing the examination is three hours.

i. This examination is *closed book.” Asgume that all
action takeg place in & jurisdiction in which the
tiniform Commercisl Code is in effect.

2. Be sure to ansver the specific gquestion that is asked.
Information supplied relating to some unasked guestion
will not increase your score, consumes your time needed
to ansver the asked questions, and could lower your
score if erronecus.

3. If additional facts are necessary to resolve an issue,
specify what additional facts you believe to be
necessary and why they are significant. You may not

make an assumpition that changes or contradicts the
stated facts.

4, Guality, not guantity, is desired. Think through and
briefly outline your angwer before you begin to write.

S. Write legibly. Be sure te formulste your answers in
complete gsentences and paragraphs with proper grammar.
Failure to so do will result in an appropriately lower

score,
6. Do not seek an interpretation of language in the
questions from anyone. 1f you sense ambiguity or

typographical error, correcit the shortcoming by shaping
the gquestion in a reasonable way and by recording your
editorial corrections in your angvwer.

Under the Honor Code, when you turn in thieg examination, you

" affirm that you have neither given, received, nor obtained aid
in connection with thisg examinatieon, nor have you known of any
one so doing. If you casnnot make this affirmation, you shall
note such fact on your examination and must immediately advise
the Dean of the reason therefor.
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I.
[16.€7%--20 minutes]

Arunah Hubbell entered into a contract of sale for a
commercial office bullding for $80,000 with John Hartt. During the
negotiation process, Heriit cleimed that the building would generste
profitg in the five-figure range. Aftervards under Hubbell’s
management, the bullding operated at & loas,

Hubbell has come to you as an associsie st Suem and Stickem,
P.C., to determine whether he would be successful in a lawsuit
against Hertt., Hubbell hass brought the contrect of gale with him,
which states in one clauge: "Ho represgentation has been made other
then those stated herein. ™ Evaluste this potential lawsuit,
explaining yvour rationale.

II.
[16.67%~-20 minutes]

Amog Carll told Mr. end Mrs. Micholas Gezeway that the used
car he was selling them wes in *great condition and was never
mistreated by its prior evner, 8 nun.® In fact, unknown to Carll,
the nun had been & bad driver and repeatedly wrecked and repaired
the vehicle. The lGagavays esigned a2 contract of sale which
conspicuously stated there vere "no express or implied warrenties,
particularly not the implied warranty to MERCHANTABILITY®, involved
in the msle. Two days later the car fell to pieces because of its
many prior accidents, snd the Gamavays vwere injured.

The Gasaways have come to you ss an associste at Blue Stocking
Lav Firm, P.L., for advice Bz to what to do. Give your recommended
courge of sction and explain your reesoning for each step. Does it
meke any difference that Carll did not knov nor have reason to know
of the car’s defects.

ITI.
[16.67%-~-20 minutes]

Every time hig rich Aunt Sarah Gilmore cawme to tovwn she gave
Davis Flint a gift of one thousend dollars. Her next visit was
echeduled for the first of April, but Flint ran short of funds
before that date. Flint went to hisg friend Joseph Baker and asked
to borrov tvo hundred deollers, signing a promissory note in which
he agreed to repay the wmoney “when Aunt Sarszh Gilmore next arrives
in town.® Unfortunately, Aunt Sarah Gilmore died suddenly, leaving
2ll of her fortune to her daughter Agnes Gilmore.

Fiint has come to you as an associate of Blue Stocking Lav
Firm for edvice as to vhat to do vhen Baker presents the promissory
note for payment. Explain your recommended courge of action.
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Iv.
[16.67%4~-20 minuvtes]

A series of strikes rocked the MacClannachan Coal Company and
lead to the formation of & union, with which the company gsigned a
eontract. The union agreed not to sirike for five yesrs in return
for wage and benefits agreements, including a requirement that
MacClannachan Coal Cowmpany pay the sum of 15 cents for each ton of
coal produced into a welfare fund for retired employees and their
dependents. Four years laster the union called a strike snd the
company stopped making the welfare fund paymente. While the strike
was 8till underway, the trustee of the velfare fund sued the
MacClannachan Cpoal Compeny for the amountz allegedly due,

You are the judge. Provide your opinion with reasonsg,

Y.
[i6.67%--20 minuteg]

Garret Voghell’'s Food Mart has promised to buy 4,000 hoxcers
of bananas for $400,000 and George Christian’s Produce has promised
to sell the bananas to Garret Voshell’'s Food Mert. The contract
containe the following provision:

The parties promimEe not to assign this contract. Any
purported agsignment will be void from the beginning. The
parties recognize the significence of thig limitation and
agree it controls over any trade usage or any other limitation
elloving contract rights to be assigned.

Shortly after the contract was entered into, George Christian’s
Produce assigned its right to pasyment from Garret Voshell’s Food
Mart to Andrew Melvin's Farm Coop.

Garrett Voshell hag entered your office sz an ssepciate at
Blue Stocking Law Firm, P.C., to determine who he is to pay when
George Christian’s Food Mart delivers the bananas. Provide your
advice with reazons.
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VI.
[16.67%--20 wminutes]

Legel historiocgraphy indicates that one of the great disputes
higtorisns have sbout the development of the lav relstes to what
causes it to develop. The Doctirinel Schoel, dominate before 1853,
held that judges derived rules of law sutonomously, such sg from
pricr appellate opinions in 8 scientific menner, uneffected by
developmenis ouiside the lev. The ¥Wisconsin School, beginning
about 1950, held the opposite, that judges derived rules of lawv on
the bagis of pelicy, which depended on events outside of the lavw
rather than such things as prior appellste opinions.

From your understanding of the history of contracte since
1602, which of these itvwe schools is correct (at lesst for the
gubject of contracts gince 1602). Discuss.
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JOBEN HANCOCOE MUTUAL LIFE INSURANCE CO. v. COHEN
Cite & 254 F.2d 417

- Defendant insurance company appeals
from the judgment awarding damages
for breach of contract, and plaintiff
gross-appeals from the denial of damages

. for breach of the alleged warranty. This

- Court hag jurisdiction under 28 U.S.C. §
1291,

Plaintiff Mary Troutfelt Cohen iz the
surviving spouse of the insured Martin
E. Troutfelt, and beneficiary of a2 con-
tract of insurance bhetween her decessed
husband and the defendant John Han-
cock Mutual Life Inaurance Company,
a corporation, hersinafter, the “com-
pany.” The facts must be stated in some

. detail in order that we may understand
the case.

I—Facts and Findings

. - Troutfeit originaily applied to the de-
fendant company in writing under date
of February 1st, 1839 for a twenty-pay
life policy, stating he wanted family in-
gome provisions for a twenty year term,

* {Form A, dated 2~-1-39.} Such a pelicy,
numbered 3171138, with such twenty
year term, was thereafier issued.

On May 31, 1839 the insured applied
in writing io the company to convert or
exchange his existing policy to a “15
' year Endowment with Family Income

S “1.

... 1B... yesars.

~ (Insert 10, 15, or 20)

- 14. Premium to be paid
F;l for... 10 ... years
E r {Insert 5, 10, or 15}
[

=%

“H is 2n admitted fact that “all typewrit-
{ing was irserted on the form by a repre-
: sentative of defendant and none by
- Martin E. Troutfelt.” This application
Vin dated July 11, 1939. .
v 'On July 27, 1939 Policy No. 3223099
% Qthe poliey in suit) was issued under date
¥ Febraary 24, 193%; i being a 15
Jear Endewment Policy with preminms

i

Provisions Policy.” No space existed on
such appleation for the insured to desig-
nate the term of the “Supplementary
Provision respecting Family Income,”
which was to be part of the policy. But
he was informed and on his “Application
for Exchange or Conversien” dated May
31, 1939 he represented:

“The statements made in the ap-
plication on which the said original
policy was issued, a copy of which is
to be attached to and made a part of
the said new policy, are hereby de-
clared to be true and complete, and
are confirmed as of the date of this
application, and it is agreed that the
said statements shall be accepted by
new pelicy in like manner and with
the same effect as if the said state-
ments were herein gpecifically set
forth.”

Scmetime after May 31, 1538 and be-
fore July 131, 1939 Troutfell received
from the company a form of application,
to be filled in, “For Suppiementary Pro-
vision for Family Income, to be attached
to Existing Policles.” Although this
form iz apparently signed and filled in by
the ingsured ({Trouifell} in ink, three
blanks thereon are filled in by typwritten
figures: to-wif, the figures 18", “I10",
and “$44.307, in the following two “box-
eg’:

Termm of the Supplementary Provigion

Amount of
Premium:
$44.30"

[ —

payable for 15 years. The relevant docu-
menis attached to the policy and made a
part of it were: (1) a photostat of the
prospective insured’s February 1, 1939
Application fer the original policy—Part
A, Btaterzents to the Company Agent
(hereingbove menticned): (2) a pholo-
siat of the insured's May 31, 1939
Application fer Exchange or Conversion;
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{3) a photostat of the insured’s July
11, 1939 Application for Supplemen-
tary Provision for Family Income; and,
(4) a printed form Ng. 1260 denominat-~
ed “Supplementary Provision for Family
Income with Benefit for total and Perma-
nent Disability Waiver of Premiumas”
This ia the crueisl document.

Inserted in this printed form by mesns
of a typewriter were: {a) the number of
the new policy, 32230987 (b} the name
ef the insured, "Martin E. Troutfeit”;
{¢) the figures “20” (on two occasions)
as the number of years from date of is-
aue within which the insured’s death
must occur and during which the family
income payments werse to be made to the
beneficiary: (d) the figure “$43.20" as
the annual preminm for the “annuity
certain®; {e) the figure “$1.10” as the
annual premium for the waiver of the
annuity certain premium if under the
permanent and total disability provisions
there occurred a waiver of its premiums;
and, (f} the figure “15", representing
the number of years the apecial “annuity
certain™ and total and permanent dis-
ability premiums would be payable, “in
addition to and under the same condi-
tions as the regular premium under the
policy.”

Thus, the company through a claimed
gerivener’s error.? issued s 15 year policy
with 2 20 year family income provision
with premiums to be paid for 15 years,
when it asasertedly “always limited itself”
to a 15 year family income provision with
premiums payable for 10 years in any 15
year Endowment Policy.

The insured died on June 28, 1945
within the 20 year period and with all
premiums paid. Due proof of death was
made to the company; the policy with
all its riders was delivered to the com-
pany, and on July 26, 1945 the policy was
endorsed by the company as follows:

“Insured died June 28, 1945,
Settlement in accordance with the

i. The court, in its written opinion, stated
ths defendant made & mistake, but the
court made no finding of mistake, although
it found and referred to defendant’s “ale

Page &

Supplementary Provision for Family
Income, dated February 24th, 1939,
attached hereto,

John Hancock Mutual Life Ins.

Company
by (signed) Elmer L. French
Secretary
Dated at Boston, Mass., July 25,

1945.”

This Supplementary Provision for
Family Income contained the foilowing
material provizions:

"If = * »

the death of the
Insured shall occur within 20 years
from the date hereof {February 24,
19391, the Company * * * will,
in leu of immediate payment of the
amount insured in one sum, pey io
the beneficiary * ® * on the
first day of each policy month follow-
tng the death of the Insured, @
monthly income * % * the lugt
monthly fncome payment to be made
on the first day of the policy month
directly preceding the erpiration of
20 years from the date of issue of
the provigion. Upon the expiration
of the said period the Company wiil
pay the amount insured, * * *
{here $5,000}.

» * L * L

“The special premium {[for this
monthly income] will be payable in
addition to and under the same con-
ditions as the regular premium
under the policy during 15 years
from the date of issue of this provi-
sion.” [Emphasis added.]

Pursuant to the twoe documents last
mentioned above, afic: the insured's
death the company paid to the beneficiary
each month the sum of $49.98 to and in-
cluding February lst, 1954. The com-
pany then offered to make to plaintiff
a lump sum payment of 3$4,993.59, “due
and payable on February 24, 1954, but
refused to pay any further monthly sum.

leged mistake.” Wa, of courne, are bound
by the findinga. But we will refer in this
opinion to the insurance company’'s “mis-
toke”
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The beneficiary refused the lump sum
peyment.
« Defendant claimed below and here
'dﬁims that the contract agreed upon
*frovided, as to family income benefits,
a'h'iy 15 years (to February 1, 1954) of
oath?y payments in return for 10 years
premmzns. as shown by the application
jegedly submitted by the insured; and
tﬁit the policy as written contained 2
é:ncai error and therefore did not repre-
shnt the contract of the parties. Mistake
¥ ‘raised as an affirmative defense and
"'way of counterclaim for reformation.
Egﬂz the defense and counterclaim were
mjeeted by the Distriet Court as un-
ved and barred by the statute of

IV~-Anticipatory Breach
Appellant’s sixth alleged error is the
finding that the appellant committed an
" anticipatory breach of said contract on
or about May 13th, 18547

Appeilant cites Cobb v Pacific Mut.
Life Ins. Co., 1935, 4 Cal.2d 565, 51 P.24
84; 12 CalJuris. 2nd Contracts, § 250,
and Restatement of Contracts, § 218
Cal.Juris. 24 citea the Cobb case as au-
thority for the rule there can be no an-
ticipatory breach of a unilateral contract
in Califoraia, and Flinn v. Mowry, 1901,
131 Cal. 481, 63 P. 724, 1006, and Brix
v. People’s Mut. Life Ina. Co., 1935, 2
Cal.2d 446, 41 P.24 6537, (a3 well as Cobb,
supra) for the proposition that

 #% ® ®  notwithstanding the
failure or refusal to pay the install-
ment, the other party cannot treat
the contract as repudiated and de-
mand payment in full, contrary to
the terms of the contract providing
for payment in installinents.”

7. Finding 14: "“On or sbhout May 13, 1954
defendant notified plaint® iw writing that
it ‘does not consider it is Habls for any
forther monthly payments under the
fumily fncome provision’., and that it
would pay a fnal payment of $4.903.56

Page 7

Appellee here urges that there yet re.
mains a condition to be performed by
the plaintiff—the surrender of the policy
to the defendant in Boston. This being
80, and relying on Corbin on Contracts §
967, he states that the plaintiff can main.
tain an action at once for anticipatory re-
pudiation. Corbin divides his discussion
of repudiation of unilateral insurance
contracts inte two classes: Firsi, “those
in which the insirer undertakes to pay
a definite sum of money at a specified
future time or on the happening of a
future event that is certain to occur, but
the time of which is pneertain, * * *
A second class consists of disability and
annuity policies. ®= * ®*"  (“Anny.
ity” here is used, we presume, in its usual
sense and not as an “annuity certain” in
length of time as it was in the instant
ease.) In reference to the first class of
cases, Corbin atates:

“It is well settled by ample au-
thority that an action lies at once for
anticipatery repudiation by an in-
surer, either for the recovery of
premiums paid or for damages.”
Corbin, § 968,

We need not go into Corbin's “ample
suthority,” nor determine if this action
falls within the limited type of actions
which Corbin states can be filed,—for re-
covery of premiums or damages.

The contract here under consideration
is a “payment cerizin” insurance con-
tract. It has become, in effect, an uncon-
ditional unilateral contract for the pay-
ment of money in future installments.
There were no contingencies which might
occur to give the company a right fo re
fuse payment. Even should the benefici-
ary have died, the “payment certain”
would have been payable to her heirs
Particularly, after the insured’s death
and the company’s endorsement on July
26, 1945 is this true. The inaurer then
undertook to pay certain sums each

but only upoun surrendsr of the policr.
Thereby defendunt committed an antici-
patory breach of the =aid contract ef-
tered into between it and asid ‘U'routfelt.”
[Tr. p. 104.]
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R month and a larger certain sum at a later
sﬂ&t& :
‘:' ' This contract falls neither into Cor-
¢ bin's first class—a definite sum or sums
$oayable on a future event certain to oc-
P¥ilr, -but uncertain as to the time of oc-
Wegrrence—wnor into his second clasg—
§.“the dizability and annuity policies pro-
widing for periodic payments for an in-
geflnite time.” It is a contract wherein
E3he time for payment is certain and there
g remains no econdition or covenant for per-
gotmance by the plaintiff.

B+ Corbin does not like the “dicta” to the
Peffect that there can be no anticipatory
,!rraach of a unilateral contract because in
ihe firet class of cases the doctrine is in
gci applied. (See cases cited at Corbin,
(% 968, n. 35.) Nor does he care for the
frule that the doetrine of anticipatery
bre,ach is inapplicable to 2 case of an un-
Eponditional unilateral contract for the
;» ayment of money in installments, but
khescites no authority to the contrary.
Cprhm §§ 965, 969.)

. tS} We are in essence here asked to
phold that the doctrine of anticipatory
“"ch applies to an uncoenditional un-
fliateral insurance contract in a case
fwhere the insurer has promised to pay
‘nite sums of money at specified fu-
Sre dates and that this should be de-
piared by the Federal Court to be the law
$8f.-New Mexico because an eminent writ-
$r.and authority on contracts disagrees
Pwith the more recent New York cases and

he Massachusetts rule and two Supreme

urt. cases. {Corbin, § 968, n. 34.)

We are aaked to so rule in a case where
“present value” of future payments
ran not raised below, nor apparently con-
dered by the trial court. Corbin atates:

-Jf“Scme of the courts denying that

é' insurer has committed a total
hresch by anticipation base their
decision upon the ground that the
oniract is a nnilateral contract for
} payment of money. That this
3 'not a good reason has alre.ad? been
rgued in a previous sectich. The
fidecision of the Supreme Court does
B Dot rest upon it indeed, in the opin-
> 354 P20 2T

Page &

ion rendered it is in part, at least,
rejected. We differ with the court
in holding that there was no total
breach by anticipatory repudiation;
but itz reasoning and analysia may
be otherwise approved. The deci-
sion itself need not be regretted, if
it leads to the granting of the truly
‘appropriate relief’ in all such ¢ases.
This is a single decree that money
already overdue shall be paid, with
interest, and that future instalments
shall be paid as they fall due
* ® ®» Corbin, § 969, pp. B934,

Williston on Contracts states the gen-
eral rule to be “that no uniiateral promise
for an executed agreed exchange to pay
money at a future time can be enforced
until that day arrives)”” (Williston, §
1328; accord, Restatement, Contracts §
318,y With respect to the applicability
of the doctrine of anticipatoery breach to
future disgbility payments, he says:
“{Tlhere remained divided opinions un-
til two recent decisions of the Supreme
Court of the United States,” citing Mob-
ley v. New York Life Ins. Co., 19335, 295
U.S. 632, 55 S.Ct, 876, 79 L.Ed. 1621;
New York Life Ins. Co. v. Viglag, 1836,
297 1.8, 672, 56 5.Ct. 615, 30 L.Ed. 971;
the Brix and Cobb cases, supra; and, 24
Calif.L.Rev. 218.

Williston goes on:

“The only argument for allowing
immediate recovery of a future pay-
ment due under such a (disability)
policy is the hardship supposedly
imposed on the insured of bringing
successive suits.” (§ 1330A.)

He then points out how thig can be avoid-
ed by the courts’ *full exercise of equita-
ble powers.” He quotes from Mobley v.
New York Life Ins. Co., supra, to the
effect that if the insured is

“#* ® * allowed g present re-

covery for all future benefits, the
calenlations on  which insurance
business is done would be upset, and
the purposes for which the benefits
were made payable only in install
mentas would often be defeated”™
{ibid.)
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Co., supra;

316-318;

Williston then criticizes as “extreme”
the application of the doctrine to a non-
insurance case in Texas,® although “the
present value” was therein determined,
after use of expectancy tables—a value
not herein considered by the trial court.

We vonclude the genersal rule to be that
the doctrine of anticipatory bresch has
no application o suits to enforee con-
tracts for future payment of money only,
in instaliments or otherwise.
Pacific Mutual, supra; Flinn v. Mowry,
supra; Brix v. People's Mutual Life Ins.
Sulyok v. Penzintezeti, 279
App.Div, 528, 111 N.Y.5.2d 75, 82; 105
AL.R. 486; Restatement, Contracts, §3
5 Williston, Contracts, 3740~
2743; 12 CalJur.2d, Contracts, §§ 246-
250: see also 24 Calif.l.Rev. 214.

Appellee seeks to distinguish the Brix
and Cobb cases on the ground they deal
with permanent and total disability only
{(which is true), and the Flinn v. Mowry
case, as not 4 case of anticipatory breach,
thera being no repudiation.
les on Caminetti v, Manierre, cited as
Caminetti v. Pacific Mutual Life Ins. Co.,
1943, 23 Cal.2d 94, 142 P.2d 741, which
gtates:

“The wrongful cancellation of a
contract of insurance under the cer-
tain circumstances is somewhat anal-
ogous to a breach by anticipatory
repudiation. In the instant case the
old company is insolvent and is be-
ing liquidated. It cannot perform
under the noncancellable policies it
had issued., They have been in effect
cancelled. The situation iz thuos
analogous to a breach by anticipa-
toery repudiation. Anticipatory
hreach is recogmized in California.
6 CalJur. 457. Upon the repudia-
tion the promisee may immediately
bring an action for future damages.
Hollywood Cleaning & Pressing Co,
v. Hoilywood L. Service, 217 Cal.
131, 17 P.2d T12; Seymour v. Qel-
richs, 156 Cal. 782, 106 P. 88, 134
Am.StRep. 184. And *U iz true
that in most cases the determination

Cobb w.

But he re-

Page 3

of future damage is surrounded with
many difficuities, but it hardly rests
with defendant to complain of such
difficuities, since they exist only be-
cause of the wrongful act of the de-
fendant, itself. Seymour v. Qel-
richs, supra”’ Hollywood Cleaning
& Pressing Co. v. Hollywood L.
Service, supra, 217 Cal. 134, 17 P.2d
T13.

“The cases of Cobb v, Pacific Mu-
taal Life Ins. Co., 4 Cal.2d 565, 51 P.
2d 84, Brix v. People’s Mutual Life
Ins. Co., 2 Cal.2d 446, 41 P.2d 537,
and Robinsen v. Exempt Fire Co.,
103 Cal. 1, 36 P. 955, 24 L.R.A. T15,
42 Am.St.Hep. 93, were concerned
only with the question of the recov-
ery of the payments that might be-
come due for continuance in the
future of the existing disability, as
well a3 payments past due. There
was not invelved the issue of damag-
es for a total repudiation of the
contract of Insurance where it is
beyond the power of the insurer to
respond in the future for future
damages.” Caminetti v. Manierre,
suprz, 142 P.2d af page T46.

[6] Avppellant’s reliance on 12 Cal
Jur. 2d, § 250 is criticized by appelles,
who states correctly that “the statement
of law in texts is no sounder than the
cases that are cited to support the text.”
Appellee then cites the Caminetti case,
which states Brix and Cobb and Robin-
son are nel controlling because “there
was not imvolved the issue of damages for
a total repudiation of the contracts of
insurance where it i3 beyond the power
of the ingurer to respond in the future
for future damages.” [Emphaasis add-
ed.] There is not the slightest sugges-
tion here that the John Hancock Mutual
Life Insurance Company “cannot in the
future respond for future damages.” We
recognize the possible distinetion be-
tween “disability contracts” which are
always, in effect, conditional, and con-
tracts like the one in suit which are en-
tirely unconditional. But we find no in-

8. Pollack v, Pollack, Tex.Civ.App., 23 S.W, 24 890, Tex.Com.App., 39 8. W .24 852,
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Birstion in either the law of New Mexico
i3 of California ® of an intent to depart
frorn the majority view that uncondition-

,} subjects for the doctrine of an-
] _patory breach.

s patary breach is not here applicabie
-make it so where the defendant in-
[Mirrer has disputed Hability in good faith
lobuld change the terms of the contract

peuted by the insurer and force him to
v now what he contracted to pay later;
it the court should decree that money

Pent as given to be error.

CAMINETTI v. MANIERRE
142 P24 732

A;}pc!lams in this case were . the kaldcﬂ}

“of noncancellable (non-can) . disability in-

surance policies issued by The Pacific Mo-
tual Life Insurance Company of California,
called the old’ company.- 'I'hey ‘belong ©
the same general group of “non- ~can™*pok

Page 10
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icyholders referred to in the case of Cami-
f netti v, Pacific Mutual, ete, Co.. 22 Cal2d
L77, 136 P.2d 779, They gave notice of re-
fjection of the reinsurance offered by Pacific
utual Life Insurance Company, the new
mpany, in conformity with the rehabilita-
ton and reinsurance agreement and plan
J discussed in the above-cited case, and with-
in the proper time filed their claims for
Fdamages with the insurance commissioner
¥at ligquidator of the old company pursuant
t¢ the order for liguidation referred to in
bihe above-cited case. Their claims being
allowed for a lesser sum than demanded,
ey petitioned the superior court under
séction 1032 of the Insurance Code, 51,1935,
p. 544, to test the validity of the commis-
Baioner’s allowance. They were denied re-
licf and now appeal. Appellants’ insurance
policies were in full force and effect and
®all premiums had been paid on July 22,
1936, the date as of which their night to
déimagcs was fixed.

j ‘~Accord:ng to the bill of exceptions, ap-
fpellants’ (petitioners)  petition reqaestcd
gthe issuance of an order to the commis-
Bsioner to show ‘cause why their claims
'should not be allowed in full. They named
the new company and the commissioner as
EFparties, The petition charged that they
Rbad been prejudiced by the application of
fah erroneous measure of damages, The
forder to show cause was issued and came
fon for hearing. Counsel for the commis-
fuioner stated that pursuant to the sugges-
jon of the court conferences had been held
between counsel for the parties from which
¥if appeared that the principal point of dis
, dgrccmem was the ;:vroper measure of dam-
bxles to apply to certain facts; that agree-
Ement had been reached as to some facts
¥including the information disclosed by the
; ecords of the old company and its under-
s iting and claims- experience, but they
[eould not agree upon the evidence appel-
,gx mts claimed to be available to establish the
Price at which appeflants _might have ob-
{l2ined equivalent policies in another com-
{iny within a reasonable time after July
21936, nor whether any company regular-
by isSucd similar policies. It was stipulated
hat counsel for each party would express
Miis views of the proper legal measure of

1

dence as they desired.  Thereupon,
giinse! for the commissioner made a state-
Went of facts and.the law relied upon by
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the commissioner. He stated that the cor-
rect measure was the difference berween
the premiums that would have been paid
under ail the “non-can” policies and the
benefits that would have been payable
thereunder, except for the insolvency, each
calenlated at its present value, those factors
being hased upon the past experience of the
old zompany and other data; that each
policyholder would be entitled to his share
of the total difference.  This might be
called the theory of averages or grebahzh-
ties. He stated that:

“The Commissioner hos therefors takcn
the difference between these two figures.
for each policyhoider on the basis of his
aitained age on fuly 22, 1936, as the meas-

ure of the damages for such policvholder.
#§ &

“In making this compuiation, we have
compuied when the disability paymenis
would, on the basis of past experience, have
heen made in the future. These would
have been paid over a number of years.
We have discounted these payments to their
present value, computing such an amount
as, if put at simple interest at seven per
cent, would permit the future payments at
the times when it is computed they would
have been payable, and there has zlso been
deducted the premiums which such policy-
holders would have besn compelied to pay
to keep their policies in effect, also dis-
counted to their present worth on a similar
seven per cent simple interest basis, By
following this theory and this method the
Commissioner has computed that petitioner
George W. Maonierre would be entitled to
$1411.27 and petitioner Victor Levine
would be entitled to $246.41 (the amounts
allowed by the commissioner).” (Emphasis
added)

Counsel for the new company then stated
its theory of the measure of damages as
being the return of the unearned portion of
the last premium paid. No appeal was
taken by the new company.

Counsel for appellants stated their thcory
to be the reasonable replacement cost of
the insurance, that is, the cost of obtaining
similar insurance in another company from
July 22, 1936, to the maturity specified in
the ald policy. The court then rendered
an oral opinion “that the measure of dam-
ages advanced by the Insurance Commis-
sicner and used by him in the computation
of the damages allowed to the petitioners
* % = (appellants) was the proper legal
measure of damages.” Thereupon, appei-



¥r.

Flint

Final Examination in Contracts I

lants made an offer to prove by testimony
of actuzrial experts the replacement value
of appellants’ policies, supported by a com-
parisan with simiiar policies of other in-
surance comipanies, experience tables com-
puted by companies showing similar insur-
ance, and experience of the old company;
and testimony of investment experts that a
reasonable rate of interest for investments
is 34 %. Counsel for the commissioner ob-
jected to the offer on various grounds in-
cluding its failure to show what, if any,
nolicies similar to those of appellants were
available. The objection was sustained and
appellants rested. The court dismissed the
petition.

[8,9] The wrongful cancellation of a
contract of insurance under the certain eir-
cumstances iz somewhat analogous to a
breach by anicipatory repudiation. In the
instant case the old company is insolvent
and is being liquidated. It cannot perform
under the noncancellable policies ir had is-
sued, They have been in effect cancelled.
The situation is thus analogous to a breach
by anticipatory repudiation. Anticipatory
breach is recognized in Califormia. 6 Cal
Jur. 457. Upon the repudiation the prom-
isee may immediately bring an action for
future damages. Hollywood Cleaning &
P. Co. v. Hollywood L. Service, 217 Cal
131, 17 P.2d 712; Seymour v, Qelrichs, 136
Cal. 782, 106 P. 88, 134 Am.St.Rep. 154,
And “It is true tha: in most cases the de-
termination of furure damage is surrounded
with. many difficulties, but it hardly rests
with defendant to complain of such difficul-
ties, since they exist only because of the
wrongful act of the defendant, itself. Sey-
mour v. Qeirichs, supra.” ~ Hollywood
Cleaning & P. Co. v. Hollywood L. Service,
supra, 217 Cal. 134, 17 P.2d 713 ’

The cases of Cobb v. Pacific Mutual Life
Ins. Co., 4 Cal2d 565, 51 P.2d 84; Brix v,
People’s Mutua! Life Ins. Co., 2 Cal.2d 446,
41 P.2d 537, and Robinson v. Exempt Fire
Co., 103 Cal. 1, 36 P. 955, 24 L.RA. 715,
42 Am.5St.Rep. 93, were concerned only
with the question of the «wecovery of the
payments that might become due for con-

tinuance in the future of the existing dis-
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ability, as weil as payments past dye
There was not involved the issue of dam.
ages for a total repudiation of the contraer
of insurance where it is beyond the power
of the insurer to respond in the future for
future damages.

) That the insureds will be damaged in the
instant case is clear, They have forever
lost the protection against possible lcss

- which was secured to them by their policies.

They have lost the chance they had to be

‘specifically benefited by that protection,
; While it may be true that the majority of

the policyholders would in the ordinary
course of evems pay their premiums bur

‘mever receive disability payments, yer tak-
¢n as a group the probabilities based upon

actuarial tables and other data may def.
initely establish as to each policyholder that

" he had a reasonably certain chance which
" is of ascerainable value, The faet of the

Iess may clearly appear, The chief diff-
culty is the correct method for ascertaining
the value of that contract right, that is,
the amount of damages that will be suf-
fered.

'p"

For the foregoing reasons we believe that
the measure of damages adopted by the
comumissioner is the correct measure of the
amount to be allowed disability policyhold-
ers of the character involved where the
insurer becomes insolvent. We do not ex-
press any views with respectto the proper
measure to be used in life or disability poli-
cies where the insurer has repudiated a
policy bgt is not prevented by insolvency
from being compelled to continue the in-
surance.

The orders from which the appeal is
taken are affirmed,
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