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to warn of the sharks, although even under the rigid system,
exceptions are being made.

In Peterscon, the court found that a landowner has a duty to at
least warn and take reagonable steps of precaution to protect an
invitee from criminal intervention where the landowner knew of
previous criminal acts and the invitee did not. It is difficult to
imagine that the court would have held differently had the criminal
acts been occurring fregquently at the entrance to the property, or on
the sidewalk just outside the gate which was the students' only
entrance onto the property.

Relevant to exceptionsg and leeways made into the classifications
is the Apple River case. This case 1ls especially comparable to the
case at bar. The court held that an individual may be liable to
invitees for dangercus conditions on another's property when he treats
that property as if it is his own. Somerset Hotel is built on the
beach, as a resgcrt. Its obvious purpcse is to draw people to the
beach to enjoy the sun and surf. It "entices" its customers to stay
in the Hotel and to make use of the beach just a few yards away. Many
of the guests may not even be aware of the fact that Somerset does not
own this portion of the beach. In a sense, the Hotel holds itself out
ag being a resort entity, which includes the beach, and for which most
of its guests would assume it to be responsible at least for warning
of known sharks in the area. - -

To hold the Hotel to ordinary negligence principles would set
beneficial precedent. Such a holding would encourage greater care of
the Hotel in surveying the area, since they are in a better position
to know of the dangers, being there vear-round as opposed to the
average stay of a guest. They undoubtedly have better access to
resources--ceoast guard, etc., than do the guests. Additicnally, a
Hotel of this size is much better equipped toc shift and spread the
costs of resulting liability than a single individual. Most of all,
1iability would be based on fault--where the Hotel has knowledge of
such a danger and fails to take precautions, it has much mere fault
than an injured plaintiff who not only did net know of the danger, but
from whom information was intentionally not made available by the
Hotel.

Agssuming that the court decides a duty may be imposed, it still
remains for consideration whether the Hotel acted reasonably.
Negligence is behavior which creates an unreasonable risk of harm to
another. 1In the consideration of whether one is negligent, the court
will apply a balancing test of weighing the burden and utility to the
defendant against the probability of the harm and the risk involved.

The utility at stake for the Hotel was great--they had invested
$8 million and had in their employ 130 people. If the presence of the
sharks were made known, it is 1likely that the Hotel would have
difficulty maintaining business, at least for a while. With a new
businesg, howevar, the first few months are critical. However, the
risks involved here are extraordinarilv high. Shark inijuries are not
minor occurrences; the risk of serious bodily iniury or death is great
when known sharks are near the shore. When the gravity of the danger
is to this degree, the probability of its occurrence need be less to
outweigh the utility. Here, I think both the gravity and the
probability outweigh. Additionally, the Hotel's burden of warning is
not unduly great in light of the fact that they may have considered
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alternatives. Upon warning, they could have encouraged use of their
own pools, stated a swim at your own risk rule but hired posted
lookouts to watch the waters, or have consulted with the coast guard
or marine biologists.

There is great tension in tort law to both expand and limit
liability. However, one should not lose sight of basic negligent
principles which establish duties and the policies upon which duties
are based. One should not be allowed to escape llability because of
an outdated mode of classification upon which, in light of the
circumstances, would result in great ineguities.

For jury consideration: ordinary negligence principles, the
balancing test, in addition to issues of causation, damages, and
defenses.
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SOCTAL SECURITY NUMEER

General Instructions

i.

-

Immediately place your social security number 1) in the space
above, 2) on the camputer sheet for the multiple choice
questions, and;3) on your blue book(s) for the essay questions,

All three items — (1) test guestions, 2) computer answer sheets
and 3) blue bock(s) must not be removed fram the examination

roam at any time without the permission of the professor and

must be handed in at the end of the exam. If you fail to hand
in your test questions, you run the very serious risk of a
failing grade,

Please place your social security number in the appropriate
blocks at the top of the camputer score sheet and blacken in the

corregponding spaces.

I strongly suggest that you proceed through the test questions
in sequence. That is, do the multiple choice first, then the
essay question.

The exam will be weighted as follows:

MILTIPLE CHDICE (3 pnts each) -— 72 Foints
ESGAY -- 140 Points *
212 Peints Total

* Note: Virtually all of my essay grades will fall into the 70-
140 point range if the pattern of past years holds true. Don't,
therefore, short change the multiple choice questions, thinking
that your time would be better spent on the essay. The
suggested time allocation should be a fair guide as to how you
should allocate your time.

The exam will last exactly two hours. Failure to stop writing
and pramptly surrender ycur exam when notified that time has

- expired will be treated as a very serious violation of the exam
‘rules and appropriately penalized.

Same very rough guidelines for allocating your time are as
follows:



Multiple Choilce 70 Minutes
Essay 50 Minutes

On the multiple choice:

~ Watch for important words like "most," "only," "least,”
“unless,” etc.

- Any reference to the Restatement is a reference to the Second
Restatement of Torts.

~ Each question is worth 3 points; no deduction will be made for
wrong "guesses.”

~ Please be very careful to place your answers in the correct
spaces on the. gamputer forms.

~ Please keep your answer sheet covered. To the extent that you
let others have your hard-earned answers, you not only chance
becoming involved in an Honor Code viclation, but also run the
very substantial risk that you will come out lower in the scaled
distribution of grades.

Regarding the essay:

- Your essay will be read ags a whole and given a single grade.
It is mot necessarily fatal to fail to camplete the essay
question, but you should make every effort to do so.

— Please attempt to clearly structure your answer. It will be
to your advantage. However, if you forget a point at the
beginning, but mention it at the end, I will do my best to sort
things cut. Sametimes a cross-reference in the margin is
helpful {e.g., "but see p. 4, below").

~ If it saves you time, you may abbreviate the names to a single
initial (e.g., Paul = P, Ron = R, Queasy = Q, etc.).

- Unless your handwriting is exotic or atrocious there is mo
reason not to write on every line. However, if you think of it,
please gkip a line between paragraphs, Please write legibly.
Failure to write legibly runs the risk that you exam will be
read by an irate person. I prefer that you write on only one
side of a page, but don't worry if you forget about this
preference.

— If you need extra paper, samwe will be available at the front
of the room, along with a few pens. Please make sure that any
loose pages are neatly stapled to your blue bock at the end of
the exam.
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Trips to the restroom are discouraged and should be made only in
the case of manifest necessity. Additionally, no food or drink
may be brought intc the examination rooms or otherwise
retrieved.

Within one month of the date of the exam, I will return post
cards left with me. I will not reurn grades, except by post
card.

You may mark on the exam guestions, but no such markings will be
taken into consideration in grading your exam.

Good luck! Do your best! Have a happy holiday season!
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ESS5AY QUESTION

Recently a number of articles have appeared in the national
media concerning right-to~life clinics. (See, e.qg., Newsweek, Sept.
1, 1986, p. 20; ABA Journal, Dec. 1, 1986, p. 21).

The ABA Journal article states:

"Lured by the offer of a free pregnancy test at a 'clinic®
in San Francisco, Carla ... went in believing she could get an
abortion or at least a referral for one.

"{Carla] ... got her test results, but there was a catch.
She first; had to watch a 25-minute f£ilm that included pictures
of blocdy fetuses and 'horror stories' about women dying from
abortions....

"The film also claimed abortion causes sterility, deformed
children and death, she said.

* Kk Kk *

{The San Francisco center is similar to centers in other
major cities.]

"These centers follow guidelines in a 93-page handbook
provided by ... an anti-abortion group in St. Louis. This group
has helped set up an estimated 200 facilities in the United
States....

3 *... [Tihe handboock recommends that centers choose an
unprovocative name. A woman seeking an abortion might not come
to the center if it appears to be pro-life, it notes. 'In using

a neutral sounding name such as Pregnancy Problem Center to
attract women wanting an abortion, you are not deceiving but are
being very honest,' says the handbock. 'You are loocking for the
girl with a pregnancy problem and ... you are probably the only
one who will offer her all the true information."

Discussing the anti-abortionists' strategy, the Newsweek article
states: —

"Location is critical. ‘'Clinics' placed near real ones often
draw women who, in confusion, walk into the wrong office. 'The
best part is that the abortion chamber is paying for advertising
to bring that girl to you,' says the handbook. The strategy
calls for evasion when a woman phones. Do not indicate you are
pro-life. Too much information may sometimes cause her not to
come in."

Assume that Carla has come tc your office as a prospective client.

She indicates that she phoned the "San Francisco Care Center" after a
friend told her of seeing a billboard advertisement which read as
follows:
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PREGNANT? San ¥francisco
Worried? Care Center
262-CARE

Free Pregnancy Test -.No Fees

L
¥

The phone conversation was brief. Carla said: "I think I want to
have an abortion. I need to make an appointment with you."” The
Center receptionist answered simply: "We have an excellent safety
record. We can see you Friday at 2:00." The Care Center was in fact
located next door to an abortion clinic. Carla kept the appointment.

After the pregnancy test was conducted, Carla was told to wait
to talk with the doctor in a room where she would meantime see a
film. After seeing the film described above, which ended with a
fundamentalist preacher exhorting Carla to pray, and stridently
stating that "God wanted this [baby] for [her]," Carla ran from the
Clinic in tears. She spent several sleepless, anxious days,
alternating between shame and depression, confusion and resentment.
Five days after the events at the Clinic, she had a miscarriage. She
now harbors deep anger against the operators of the Clinic. "What
they did to me is not right, and I don't want it to happen to other
pregnant women," she says. "The people who run the clinic are
nothing better than sado-masochistic religious hypocrites, who
delight in torturing young women," she added.

Based on your knowledge of first semester Torts, what causes of
action, if any, might Carla allege in a tort action? Are they likely
to be successful? Candidly recognize any uncertainties or
ambiguities in your analysis. 1In addition, if more information is
required, indicate what questions you will want to explore. What
defenses do you anticipate? You may make reasonable inferences from
the facts stated.

Finally, could Carla's statement about the Clinic staffers being
"hypocrites" who delighted in "torture" expose her to legal liability
in a cross—-sult by perscns she sues?



/139

TCRTS 1 FINAL EXAMINATION
December 1986

MODEL ANSWER
There are many options in analyzing any legal problem. The following

sample answer to the essay gquestion reflects only one appreach that a
good response might have taken.

The possible causes of action that Carla might bring against the
Clinic, its members, and the St. Louils organization sound in
Intentional or Reckless Infliction of Severe Mental Distress
(IRISMD), Intentional Misrepresentation (deceit), and, perhaps, False
Imprisonment. Any members of the clinic who participated in tortious
conduct can be held personally liable; the Clinic can be held liable
on the basis of respondeat superior for actions of individual
staffers taken within the scope of their employvment; and, if tortious
acts occurred, the St. Louls organization might be held liable under
a concerted action rationale, since they appear to have ailded and
abetted the Clinic's conduct by publication of the handbock, and
perhaps in other ways as well ("helped set up"), depending on what
the facts show.

Intentional or Recklegs Infliction of Severe Mental Distress

To establish IRISMD, a plaintiff must prove that the defendant
engaged in extreme and outrageous conduct, with intent to cause
mental distress or with reckless indifference thereto. The plaintiff
must also show that severe mental distress in fact resulted from the
conduct.

Conduct is extreme and outrageous if it is beyond all bounds of
decency and is utterly intolerable in civilized society. In
determining whether that standard is met, it is appropriate to take
into account facts known to the defendant which would show that the
plaintiff was especlally vulnerable to the defendant's acts. Here,
the plaintiff was a pregnant woman, and it reasonably may be argued,
in view of the stress associated with pregnancy, that women in such
condition are particularly susceptible to the infliction of
distress. Indeed, this is all the more true where the woman is
anguishing over whether to have an abortion. Many cases have taken
into account the fact the plaintiff was a child, or was elderly, or
was 11l at the time of the defendant's conduct in finding that the
acts were outrageousg under the circumstances. A number of cases have
involved pregnant women who suffered miscarriages after the allegedly
tortious acts. While the defendants may have acted with good
motives, good motives alone cannot justify the adoption of ocutrageous
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means. To trick a pregnant woman into watching a bloody film is
aonduct which a jury might find to be beyond the pale of acceptable
behavicr. Especially is this sc¢ in view of the fact that the conduct
intruded upon the privacy interests of the plaintiff and her
constitutrional right to have an abortion. However nobel the
defendants! goals, however accurate the information theyv presented in
the £ilm, theyv are not privileged to adopt wholly deceptive practices
and highly unreascnable means. Whether conduct here is in fact
extreme and outragecus will be a question for the jury, but a good
argument can be made that it is.

As to the fault reguirement, a showing of intent or recklessness
is required. It might well be argued that the defendants acted with
intent to inflict mental distress in that their purpose was to create
such a high degree of guilt and anxiety in pregnant women, including
the plaintiff, as to dissuade them from seeking abortions. The fact
that the defendants may have been actuated by good motives is
irrelevant. One may be found to have acted with tortiocus intent even
though he seeks to confer a benefit on the plaintiff. Aliternatively,
it may be very plausibly urged that, regardless of the purpose of the
defendants, their means were "substantially certain" to produce
mental anguish or recklessly indifferent to that result.
Consequently, the fault reguirement should not be a problem.

The causation and damages elements would also seem To prasent no
obstacle. The evidence of distress (tears, sleeplessness, anger,
etc.) followed gquickly on the heals of the events at the Clinic.
Depending on the precise nature of the evidence, a jury might well
find both that the distress was severe and that it was caused by the
defendant’'s conduct. Because of the short lapse of time, five days,
the jury might also find that the miscarriage was causally related to
the defendant's conduct and that it is evidence of the fact that the
plaintiff indeed suffered severe mental distress. It should be
noted, however, that the defendant will likely attempt to rebuff
these arguments by argulng that the distress was a result of Carla's
pregnancy predicament, but this contention likely will be
unsuccessiul before the jury.

Deceilt

An action for deceit will lie where the defendant makes a
misrepresentation of material fact, with sclenter and intent to
induce reliance, and the plaintiff thereafter relies to his
detriment. Here, it is not so much what the c¢linic said, as what it
did not say, which created the misrepresentations. The most readily
actionable misstatement was the one which occurred on the phone. The
receptionist apparently knew, based on both the information Carla
disclesed on the phone ("I think I want an abortion") and her
response thereto ("We have an excellent safety record”), that Carla
was under the impression that she could obtain an abortion through
the clinic. The receptionist reinforced that impression and in fact
misled Carla by responding with a half~truth. A speaker has an
obligation to provide further information where she knows that an
ambiguous or incomplete statement has been misunderstood by the
listener. To be sure, the undisclosed facts were material, for there
is every reason to think that Carla's decision to go to the Clinic
might well have been influenced by disclosure of the true nature of
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the servicesg 1t sought to render. A similar argument could be
rredicated on the statements on the billboard since they were
ambiguous, though the claim based on the conversation directliy with
Carla lis obviocusly stronger.

There should be no difficulty establishing scienter and intent
to induce reliance. The statements in the handbook =-- about naming
the clinic, locating its cffices, and answering phone calls ~- all
indicate that the Clinic knew it was creating a false impression that
abortion services would be available. 2And those statements, coupled
with the language on the billboard show that it intended to persuade
pregnant women to procure its services. Even though Carla learned of
the Clinic through a friend who read a billboard, this is not a case
of misrepresentation liability to a third party, because as events
matured, the plaintiff dealt directly with the staff of the Clinic,
including the receptionist.

There are no facts to indicate that Carla should not have relied
upon the information made known to her, and in fact she did act in
reliance on the misleading statements of the receptionist by keeping
the appointment.

Damages may be more difficult to measure than in the usual
commercial case. But c¢learly, Carla has lost something important,
namely mental eguilibrium. Just as in the recent cases involving the
communication of herpes, a jury can place a reasonable value on the
mental and phvsical injuries she suffered.

Falge Imprisonment

An action for false imprisonment will lie only if Carla was
intenticonally locked in the room to see the £ilm. We have
insufficient evidence on this point. If she could readily have left
by way of & reasonable, available exit, no action may be maintained.
1f the other elements of the tort can be shown, she may be able to
recover even if she was unaware of the imprisonment, if the court
accepts the argument that harm, in the form of serious mental
distress, resulted therefrom.

Defensesg

Two possible defenses are consent and general justification.
Consent likely will be unsuccessful as a total bar, since her
presence at the Clinic and at the showing of the film was based on
mistake as to nature of the services to be rendered. This
misconception was known tce the defendant, and thus constitutes fraud
in the factum and is sufficient tc destroy the consent. The result
would be the same under the more recent scholarship on whether
mistake vitiates consent, since those standards are even more
liberal.

An argument can be made, however, that at some point during the
25-minute f£ilm, the message of the f£ilm became clear, and that
damages resulting from the events thereafter depicted are not
recoverable. That is, fallure to leave may at some point constitute
apparent consent, if it was possible to exit. Presumably, Carla did
not have to leave at the very first moment the nature of the £ilm
became apparent. Bubt any unreasonable delay should be charged
adainst her to reduce the amount of her damages.



/3o

Torts I Final Exam Model Answer, December 1986 Page 4

The argument based on general Jjustification would be that the
interests to be advanced by the methods adopted by the defendants
outweighed those imperiled by thelr conduct. This will likely fail.
Right teo life groups have other avenues avallable for pursuing their
goals. Where there are other alternatives, deceitful means will not
be favored by the law. In addition, the law will be chary to approve
means which interfere with the exercise of constitutional rights.

Punitive Damages

Tf liability is established under IRISMD, deceit, or false
imprisonment, punitive damages may be availablie. Each of those torts
constitutes intentional wrongdoing and a jury might conclude that an
exemplary award is necessary to deter gimilar practices in the future
by these defendants or others,

Defamation

Carla’'s statement about the Clinic and its members was
intentionally published to an understanding third person (me, the
attorney) and would probably be regarded as defamatory, since being
labeled a sado-masochist and torturer would tend to lower one in the
eyes of cothers. There may be some guestion as to whom the statement
applies. The clinic? The employees? The St. Louis group? The
Clinic could likely sue, since the statement appears to have
reflected directly upon its institutional cmpetence. It also appears
to defame the individual workers, sc long as the group is not too
large. A sult by the st. Louls group is less attractive, since they
were only peripherally involved. In any event, the expression will
probably not give rise to liability.

First, it may well be regarded as a statement of opinion rather
than one of fact, because of the inflammatory context in which it was
made. One expects a tort victim to be less than purely obliective.
Morecver, the facts on which the statement was based were disclosed,
and that too tends to establish that it was an opinion.

Secondly, the defendant's burden cof proof would appear to be
very high. The Clinic and its supporters and members would probably
be classed as pubklic figures, at least with respect to abortion
issues, since they voluntarily have sought to influence decisions on
that topic, and the matter would appear to be one of public concern,
relating as it does directly to the pro-choice/pro-life debate.
Consequently, the defendants would have to prove boeth actual malice
and the falsity of the statement. It would be difficult to show that
the plaintiff acted with knowledge of falsity or reckless disregard
of the truth ~- since here Carla based her gtatement on personal
experience and there is nothing to show that she in fact entertained
serious doubts as to the truth of her publication. I11 will is not
enough to establish actual malice.

Finally, even 1f the issue were somshow held to be a matter of
private concern, it is likely that the communication would in many
states be gqualifiedly privileged since we want people to be able to
communicate freely with their attorneys. There was no excess
publication or improper motivaticn sufficient to defeat such a
privilege. Depending on the gtate, negligence as to falsity orx
actual malice may also defeat a qualified privilege ~- but there are
no facts to show such blameworthiness here.
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Migcellaneous

It might be argued, based on analegy to the blood sample cases,
that the pregnancy test constituted an invasion of privacy in the
form of intrusion upon seclusion. The facts relating to the test
might also establish an assault or battery. However, since Carila

properly understood the nature to the acts being performed, consent
may well be a valid defense.
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A Strong Student Answer
Torts I Final Exam, December 1986

This is an actual student essay which was written during the
December 1986 Torts I final exam. It has been faithfully
reproduced, and recelved an above average grade.

CARLA'S CAUSES OF ACTICON AGAINST SAN FRANCISCO CARE CLINIC
I. MISREPRESENTATION

If Carla brings an action for misrepresentation, she may
very well be able to get the Care Clinic in two different ways.
First, their billboard advertisement may be seen in the eves of a
court as a misrepresentation in and of itself. Generally,
advertisements and labels put forth by the seller of goods are
considered strict liability misrepresentation if they, in fact,
misrepresent a material fact that induces the reliance of someone.
The guestion here iz whether the billbecard actually does misrepresent
a material fact. It really does not say much, and it did not
directly induce Carla's reliance, rather the reliance of her friend
who told her of the c¢linic. A wvague billbecard will probably not
support an action for strict liability misrepresentation.

Carla's better chance at recovery comes with her charging
the Clinic with deceit--the true, intentional form of
misrepresentation. This action will be based on the statement by the
receptionist who answered the phone on the initial contact by Carla.
For the misrepresentation to be acticonable, we need an intentional
misrepresentation of a material fact, as well as the intent to induce
reliance. These elements should be fairly tough to prove in court.
What the receptionist actually said, althcugh she said it very
factually, really does not seem to misrepresent much. Her statement
about having a "excellent safety recoxrd" does not seem to be untrue.
But it is obvious that Carla needs an abortion, and that the clinic
does not perform abortions. So, the nurse has misrepresented the
¢linic by NOT revealling the fact that they do not do abortions, and
that in fact they aim to prevent such operations. The nurse's
failure to mention this satisfies the element of the false statement
of material fact. Additicnally, the intent to induce reliance is
ocbvious from the facts. The very handbook on which the entire
operation is based clearly points out that getting the women into
clinic is the main obiective, therefore proving that reliance should
be induced at all costs,

Carla needs to have reasonably relied on the statement of
material fact, and there is no doubt that she did, since she kept her
appointment, expecting to at least be somewhere where such an
operation can be performed.
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Scienter is also an element of this intentional tort.
Scienter is "knowledge of falsity and reckless disregard for the
truth. This too is simple to prove, as we can safely say from the
facts that the Care Clinic knew they did not perform abortions, and
that knowledge did not prevent them from representing themselves as a
clinic that does perform the abortions.

The clinic may be able to defend itself by saying that no
representation was really made, and that Carla assumed the risk by
not delving further into the background and reputation of the
clinic. But, these defenses seem weak with all of the elements of
the misrepresentation charge being strongly supported by facts. It
is possible that Carla should have explored the situation closer, but
she did rely on the receptiocnist's silent confirmation that they do
indeed perform abortions.

By the wavy, an action for misrepresentation against the
friend who told Carla about the clinic will not lie, because the
friend was merely suggesting the place as a possibility. 8he gave no
statement as to the reputation of the place, nor did she have the
regquisite scienter for the action to lie. ¢

Also, an action for false imprisonment brought by Carla
against the clinic will not lie unless they locked here in the room
where the movie was being shown. She could have left, and in absence
of any more facts I would not try to sue for false imprisonment.
There would need to be barriers fixed by the defendant, and the
plaintiff would have toc know of her confinement, or be injured as a
result of the confinement.

IT. IRISMD

Another action that will lie is that of intentional or
reckless infliction of severe emotional distress...IRISMD. I think I
would pursue this as the intentional variety, since it seems te be
intentional from the facts given. The elements of the tort are
fairly simple: the intentional infliction of severe emoticnal
distress, as well as a causal relationship between such distress and
the reguisite damages. The damages manifest themselves in the form
of anger, depression, fear about the future...all of which are
provided for by the fact situation. It is obvious that Carla cannot
lead her prior life, since she is losing sleep over the episcde. The
facts mention that she i1s depressed and angry. We can show the
causal relationship by showing that the distress mentioned, which
does seem to be SEVERE AND OUTRAGEQUS (to say the least), started
after she left the c¢linic, and we would also need to show that Carla
wag in pretty solid shape before the incident. There are no facts
that indicate that Carla was not a fairly normal person kefore the
incident, so we can assume, on this basis, that the IRISMD action
will lie, and Carla will recover damages, compensatory and possibly
punitive, for her severe mental and emotional distress. The loss of
her baby, although it may have been due to the stress of the
incident, may not be compensated for directly because she was there

2 .
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o abort the pregnancy in the filrst place. Obviously she was not

expecting to have a happy long life with her child, and the fact that
she had a miscarriage, although it would end up being a jury
guestion, is likely not compensable.

The defendant will trv to show that Carla's depression and
anger are from her own guilt, ie. getting pregnant in the first
place, but this is unlikely to help unless they can show she was a
tortal "basket case" before she ever entered the clinic, because of
her pregnancy. Again, we are back to the causal relaticonship between
the event and the distress. More facts in this area, about her prior
condition, would be helpful, and may make a big difference as to
whether Carla recovers. Although from the facts given I believe
Caria can recover from the c¢linic for her mental distress.

aAncther factor to consider is Carla's known sensitivity to
the subject of abortion. It is obvious to me that Carla, as any
woman would be, is greatly affected by her pregnancy and her desire
to abort. With this known sensitivity in mind, the clinic, as
reported in the paper, means to play on that sensitivity in order to
zave the life of the unborn fetus. This harping on the known
sensitivity of Carla will aid her case greatly, especially for the
IRISMD charge.

By the way (again), no action for battery, via the pregnancy
test, will lie, because "volenti fit non injuria". She was there for
the test, and she cbviously consented to it. 1In scome situations, as
supported by commen law precedent, a situation in which there is
consent can certainly turn into one where there 1s no consent,
Although she consented to the test, she did not consent to watching
the gruesome film. This situation took such a turn, and I would
definitely argue this point in court.

Carla might alsc want to sue the cliniec for invasion of
privacy, saving it 1s up to her whether to have an abortion, and the
elinic invaded her right to make her decision. I would advise her
that I do not believe such an action will lie. If at all, the
showing of the f£ilm would have to be forced (sheoe horn and all) into
the Prosser category of intrusion upon seclusion. But I simply do
not think it would fit. For this tort there has to be an intrusion
that is highly offensive to the reasonable person. Although the
films preobably are offensive, Carla does not seem to have been
intruded upon. She was there of her own free will, and, absent facts
to the contrary, she could have left at any time. The seclusion of
an examining room may be enough for some other type of intrusion, but
in this case, Carla's misrepresentation action and IRISMD action are
the strongest, and may permit her recovery.

IIT. CROSS-SUITS AGAINST CARLA

Carla's statements about the operators of the clinic, as far
as I can discern from the facts given, were said to me during our
initial consultation. Since I am her attorney, and she is my client,
it seems as though the confidentiality of our dealings would preclude

3
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anveone from ever knowing that she said such things to me. However,
it my secretary happened to be in the room, and knew what we were
talking about, and heard Carla's statements, a cross-suit for
defamation may be a good idea for the c¢linic.

Defamation, a still developing torit, includes several
elements, including a false and defamatory statement of fact about
the plaintiff, publication to a third party who understands, fault as
to falsity of the statement, and damages. The first thing that would
determine any liability would be whether the plaintiff is a public or
private figure. Since they are operating as a business, and absent
any other facts, I would say the clinic could be considered public,
but it is possible that the owner of the clinic is not a public
individual. The next thing to be determined is whether the matter is
one of public or private concern. Although Carla's situation may not
be, the general subiect of abortion clinic seems very public. If the
statement was made about both a public figure and about a public
goncern, then TIMES V. SULLIVAN kicks in, and the clinic would have
to show actual malice...knowledge of falsity and reckless disregard
for the truth. They would also have to show that the statement was
one of fact. I think their action would f£ail at this fault, since
Carla's statement seems to be one of opinion. The fact-or-cpinion
question is usually decided as to whether the statement ig verifiable
and reasonably believable. I think it is not. Any one can go down
to the clinic and see for themselves whether the people who run it
are terrible. In addition, the statement 1s not one a reasonable
rerscen will take seriously, or believe to any degree.

I believe that the communications that go on bestween
attorneys and their clients should be protected by privilege, and
that this one is. The clinie’s action for defamation will not lie.
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Weak Student Answer
Torts I Final, December 1986

What follows is an actual student essay written during
the December 1986 Torts I final exam. It has been
faithfully reproduced. It received a below average
grade. Part of the essay is on target, but much of the
analysis is thin and conclusory. A number of important
issues are not discussed. A few of the somewhat
troublesome portions have been underlined. Compare the
factual detail, clarity, and depth of this answer to
that of the Model Answer.

An action by Carla {C) for misrepresentation by Clinic (X)
is fairly strong. X's intentional misrepresentatiocn may be
evidenced by the intentions set out in the handbook provided by
an anti-abortion group in St. Louis. However the only evidence
of the handbook cor actual backing by antil-abortion group is in a
periodical -- more facts would be necessary to infer the intent
of the St. Louis group to X Clinic, to determine whether the
clinic enplovs the tactics purported. If true, the evidence will
strencgthen C's case.

Outside the handbook or pro-life backing, the billboard
itzgelf ig not evidence of intentional misrepresentation of the
Clinic’'s services -~ the Clinic did offer free testing. The
receptionist's statement, knowing that C was seeking an abortion,
could be evidence of subjective intent to misrepresent the
Clinic's purpose. The receptionist's failure to inform of
Clinic's true purpose may imply a duty to speak -~ to correct
misunderstanding or previous view of agency. The receptionist’'s
remark of safety and appointment set up are evidence of intention
to induce reliance on part of C. Since these statements are
extremely broad and could also be intended not to induce
reliance, C will have a hard time establishing intent from
remarks in and of themselves.

Clinic's location may also be evidence of apparent intent to
reduce reliance, by proximity to abortion Clinic, in order to
ciothe itself as an abortion clinic by association.

Carla relied on the center's representation as evidenced by
her keeping her appointment. However C also relied on her
friend's representation, so she did not primarily rely on
representation of Clinic or receptionist. The fact that the
Clinic did not perform abortions if C desired cne is material.

No defense that Clinic had C's best interests at heart.
Damages suffered are severe mental distress and angulsh as result
of reliance or Clinic's representation.

Carla's action for intentional or recklegs infliction of
mental distress {IRISMD) is strong. If the client did
misrepresent 1ts purpose, ads might to intent to inflict mental
distress~--to shock, or shame C into having the child. The film
can probably be found to be extreme and outragecus. Particularly
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since C is in a "delicate" condition and easily upset. The £ilm
would probably offend a normal person of reasonable
sensibilities.

C's fright and shock at viewing of the film, her anxiety
about the future, humiliation, if forced into delivery of child;
inability to lead her former life and anger at Clinlc are
relevant and supported by events following the viewing of the
film--ultimately resulting in misgcarriage.

Consent to viewing film may be a relevant factoer, € also had
ability to leave.
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ST. MaRY'S UNIVERSITY SUHOOL OF Law

TORTS 1 FLIKAL EXAMINATION
Professor Vincent R. Johnson (Two hours)
December 1987

SECRET EXAN NUMBER

General Instructionsg

1. Immediately place your secret exam number 1} in the space above, 2} on the
computer sheet for the multiple choice gquestions, and 3) on your blue
book(g) for the essay guestions.

Ail ihree items -- {1} test questions, 2} computer ansver sheets and I3
klue bookis) must not be removed from the examination room at any time
without the permission of the profsssor and must be handed in at the end
of the exam. If you fail to hand in your test guestions, you run ithe very
serious rimk of & failing grade.

Flease place your secret exam number, followed by five zeros, in the
appropriate blocks at the left-top of the computer score sheet and blacken
in_the corresnonding spaces. For exasple, if your number is *1234," write
* 123400004, "

Z2. I strongly sugaest that you proceed through the test guestions in

geguence. That is, do the wuitiple choice guesticonsg first, then the essay
guention,

The exam will be weighted as follove:

HULTIPLE CHOICE {3 pnts sach}) -- 78 Points
ESSAY -- 14% Pointg »
218 Points Total

+ Hote: Virtwally all of my esesay grades will fall into the 79-140 point
range, if the pattern of past years holds true. Don't, therefore, sghort
change the multiple choice guestions, thinking that your tiwe vould be
better gpent on the essay. The suggested time allocation {(below! should
be 8 fair gulde as to hovw you should allocate your time.

3. The exam will last exactly tvo hours. Failure to gtop writing and
promptly surrender your exams when notified that time has expired vill be

treated ag a very serious violation of the exar rules and appropriately
penalized.

Some very rough guidelines for sllocating your time are ag follows:

Hultiple Choice 78 Minutes
Eesay 5@ Minutesn

4. Gn the multiple choice:
- ¥Wateh for impeortant words like *most, * “only, * *least, * "unless, ' eic,

~ Any reference to the Restatement is & reference to the Second
Restatement of Torts.

- Each multiple choice guestion is worth 3 points; no deduction ¥will be
made for ¥rong "guesses. "

- Pleame be very careful to place your anavers in the correct spaces on
the computer forms,
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- Please keep vour anover gheet covered. T the extent that you let i
others have your hard-sarned ansvers, you not only chance becoming

invoived in an Honor Code violstion, but also run the very substantisl

rigk that you will some out lover in the scaled distribution of grades.

Regasrding the essay:

- Your esgay ¥ill be read ag a vhole and given a single grade. It is not

necegsarily fatel to fzil Lo comsplete the essay question, but you phould
make every efiort to do so.

-~ Please stiempt to glearly siructure your answer. 11 will be to your
advaniage. Hovever, if you forget a point at the beginning, but mention
it at the end, I will do my best to sort things out. Sometimes a cross-
reference in the margin is helpful (e.g., *but see p, 4, below*i.

-~ Jf it maves you time, you may abbreviate names to a single initial
{e.g., Paul = ¥, Ron = R, Quessy = #, eto. ).

~ Unless your handvriting is exotic or astrocicus there is no resson not Lo
¥rite on every iline. However, if you think of it, please ship a line )
betveen paragraphs. Please write legibly. Failure to write legibly rune

the risk that you exam will be read by an irate person. I prefer that you

write on only one gide of = page, but don’t worry if you forget about this
preference.

- If you newd pxirs paper, sowe vill be available at the front of the
roos, aleng with a few penm. FPlease aske sure that any loose pages are
neatly stapled to your hlue book at the end uf the exam,

Trips to the restroom are discouraged anhd should be wmade only in the case
of manifesi neceseity. Additionally, no food or drink may be brought into
the examination rooms or otherviee retrieved.

Grades will be posted in accordance ¥ith school rules.

Jou may merk on the exam guestions, but no such markings will be taken
ints conmiderstion in grading your exam,

Good luck! Do your best! Have a happy holiday season!
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TORTS 1 FIHAL EXAMINATION
Profesanr Vincent R. Johnseon {Two hoursi
Decembeyr 1987 Page 13

ESSAY GQUESTICON

Former United Stetes Senator Usry Hesrtless was e leading candidate in 8
heated race for the premidential nominstion of the Dempcratic Party. During
the campaign, rumors videly circulsted that he ves & "vomanizer® who freguently
engaged in extra-maritsl sffairs. An editorial in the Washington Globe went so
far 88 to state thst *Heariless’s record of sexual exploits proves thst he is &
moral Pygmy oblivious to decent Christisn principles.®

Although Hesrtless hed in fact "slept around” some while single in lav
shool, he had been faithful sver singe to hipg wife of now 1% yeers., In an
attespt to meet the variocus allegeations, Heertless called s press conference st
which he challienged the press to either prove that the rumoras were true or to
cease their repetition. *I dare you, " he gaid., "Put me under Z24-hour
survelllance, and report everything that you see.*

Shartly thereafier, Heartless wes observed entering hig Washingion
epartment, o©n an evening vhen hie wife and Iamily were out of fown, ¥ith an
atiractive young women who did not leave until the next morning. Thie event
wag reported in the next edition of the Glohe, und was osrried in other
newspapers throughout the country via United Press Internatiocnal (UPIL).
Following these revelations, Heartless’s ratings in the polls plummeted. He
tried to explain that the young wvomen who spent the night at the spartment wasm
his nigoe who had been strended in Weshington after & fliight frow Netional
Airport was cancelled. Thisg was true, but he vas unsble to stenr the tide of
publie opinion about his “character, ” and was forced to vithdrew from the race.

Interestingly, it wvas later revealed that the flobe writer vho reported
the overnight stay vas avare of the fact that the young lady was Heartless's
niece, although he did not reveal that fact to his superiors. The original
Blobe article omitted any reference to the faci, and described the young woman
gimply as s "shapely blonde.” 0Only mentha later, long after Heartless had
vithdrawn, did the truth come to light and ihe SGlobe print s full apology for
having omitted the fagt sbout the uncle~niece relstionship.

Several months later, the Globe’s chief compeiitor, the Capitol Star,
printed s report that Heartlees -- vho had gince dropped almost vholly out of
sight and whose name vas rarely mentioned in the course of ihe cempaign -~ had
been convicted of plagisrism in lev school and had been reguired to re-iake the
course in African Water Rights. As it turned out, this report vas erronecus.
The incident had involved Gary Heartless's classmate, Harry Gartless. The
normally scoaurste smemory of the elderly profeesor who provided the informwation
in 8 letter to the Star had simply failed.

Based on your knowledge of first semester Torts, may Hesrtliess
successfully sue the Globe, the Star, or snyone eise for defamation? (Dg not
dipouse other torts.) Candidly recognize any uncertaipties or sabiguities in
your analysis. In addition, if more information is required, indicate what
guestiong you will went to explore. Whet defenses do you anticipate? You may
make reasonable inferences frop the facts stated,

-~ End of Exam --
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TORTS I FINAL EXAMINATION }XQ//
December 1987

MODEL ANSWER

There are many ways to analyze any legal problem. The following
reflects only one approach that a good response might have taken.

There are at least five different causes of action for
defamation which we will want to consider: two against the Glcbe
{one based on the editorial, the other based on the sleep-over
report}; cothers against the newspapers and UPI, each of whom
repeated the sleep~over story; another against the Star based on
the plagiarism story; and the last against the professor who
provided the information to the Stax.

In each of these cases, the standard of proof reguired of GH
will be high, since for all of these actions GH arguably gqualifies
as a public figure. One who seeks national political office
thrusts himself into the vortex of current events in an attempt to
influence their resolution. Consequently, such persons f£all within
the classic Gertz definition of public figure. It might be argued
that GH ceased to be a public figure with regard to the statements
by the professor and the Star since he had left the public stage by
the time they were made. However, this argument should be rejected
because the statements were intimately tied in the public mind to
the time when he was veoluntarily in the public eye, and in any
event 1t may reasonably be presumed that he still had access to the
media for the purpose of exercising self-help to correct the
statements. One does not immediately cease to be a public figure
by withdrawing from the public stage. Indeed, this would seem to
be especially true in the case of politicians, since political
comebacks are always an option. EBven if GH no longer wished o he
a public figure, it might well be appropriate to treat him as an
involuntary public figure for a reasonable period of time.

Moreover, the statements in guestion all arguably related to
matters of genuine public concern, since the legitimate public
interest is very broadly defined in the case of one who seeks the
nation's highest office. Each of the assertions, to a greater or
lesser extent, reflected upon the "character" of the candidate.

The public moreover, would be asked to vote on his qualifications.

In view of the foregoing facts, the suits will involve a
public figure suing for defamation with respect to a statement
involving a matter of public concern. Therefore, GH will be
regquired to prove:

(1Y 2 false and defamatory statement of fact;

(2} Intentional, reckless, or negligent publication to a

third person who understocd its meaning; and

{3) 2Actual Malice.
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If actual malice is shown, presumed and punitive damages may he -~
recovered. Inasmuch as the statements here were all in writing,

and that libel is actionable without proof of special damages in

many Jjurisdictions and under the Restatement rule, special damages
will not have to be proved and damages could be awarded based on

the nature of the statement at issue, the standing of the plaintiff
in the community, the breadth of the statement's dissemination.

In addition, it should be noted that Hepps appears to make
clear in dicta that a public figure must also prove that the
utterance was false; truth is not an affirmative defense.

On the facts given, 1t appears that all of the allegedly
defamatory statements were published within the meaning of
regquirement number 2, having been communicated to cne or more
persons. The proposed causes of action will be discussed in
seguence.

{1) Editorial The most likely reason that the editerial in
the Globe will not give rise to liability is that it is a
constitutionally protected expression of opinion. It appeared on
the editorial page, where people more readlily expect to see
statements of conclusion or opinion, rather than assertions of
fact, and it occurred during the ccurse of a heated campaign. In
addition, statements that one lacks "decent Christian principles"®
or is a "moral Pygmy" lack specificity and are not easily
verified. To that extent they are likely to be regarded as
statements on opinion, merely expressing that the speaker thinks
i1l of the plaintiff. Neverthelesgs, these opinions seem
inextricably bound to an assertion ¢of fact. HNamely, that GH has
"record of sexual exploits." At least this much of the statement
is actionable since it 1is false in view of hig fidelity. Clearly
such an assertion ls defamatory in the sense that 1t would tend to
cause many others to think less of an individual.

If the statement is held to be actionable, it will be no
defense that similar rumors were in circulation -- although that
fact will bear upon the issue of damages.

The critical probliem will be proving that the Globe acted with
actual malice -~ knowledge of falsity or reckless disregard for the
truth. ©On the facts given, we have no indication that the Globe in
fact entertained serious doubts as to the truth of the assertion -~
which is the applicable standard. Mere negligence as to falsity
will not suffice. _

GH will not be precluded from proving that the statement is
false by reasons of his college~days exploits. Those events are
long past, as he has been faithful for 15 years. The facts are
wholly unlike those in Guccione v. Hustler. Substantial truth as
to this general allegation will not bar the action. The opprobrium
that would flow from revelation of the true facts 1z wholly
different from that which would attend zllegations of present-day
"womanizing' by a presidential candidate.

(2} Globe - Sleep~-Over Report An action for defamation may
be predicated on a half-truth which gives rise to a false
innuendo. See Grant v. Reader's Digest. Consequently, the fact
here will give rise to a cause of action, if the actual malice
reguirement can be met. The reporter was aware of information
which must have caused him to seriocusly doubt the truth of the

2
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innuendo conveved by hig report. This knowledge will be imputed to
the Globe under respondeat superior principles, and thus causes of
action against elither the reporter, or the Globe, or both, are
likely to be successfiul.

The Globe or the reporter may alsc be held liable for the
foreseeable republication of the statement by the other media
entities.

The apology, assuming it as full and unequiveocal, may reduce
damages, depending upon the existence and contours of a local
retraction statute.

The defendants may ardue an absclute privilege based on
consent arising from GH's challenge to the press to follow him.
This will likely fail. Consent to tell the whole truth is not
congent te deliberate dissemination of a half~truth or other
falsehood.

{3} UPL and Other Newspapers A reporter may be liable for
republishing a defamatory statement, even if the statement is
attributed to ancther {e.g., "the Globe reported"). However, these
entities will likely escape liability, since there is no proof of
actual malice on their part.

{4} Professor and (5) Star Report of Plagiarism There is no
proof of actual malice and thus these actions will fail. The
professor appears to have been at most negligent, and perhaps not
even that -~ his memory was usually good. There are no facts to
show that the Star entertained sericus doubts as to the truth of
the professor's statements. Failure to confirm such a report with
a third party is mere negligence, not actual malice. See St.
Amant.




Student Answer /é}%/
Torts I Essay ’Mw»”””
Decemnber 1987

[This essay received an above average grade. The long
introductory recitation of the law of defamation was a risky
approach. It was so long that the student almost ran
inexcusably short of time to discuss the facts. A few
unintelligible or incorrect statements have been deleted. Not
everything in this version of the essay is necessarily
correct. ]

The first thing that must be discussed in the tort of
defamation are the elements necessary to prove it. The elements
are: a false and defamatorv statement of fact about the plaintiff
{the statement, to be defamatory, must diminish the plaintiff's
reputation, esteem, regard, etc. in the eyes of others.* (*Note:
It is not necessary that "right thinkersg" think less of the
plaintiff~--it is enough that a minority of "wrong-thinkers" do--as
long as they aren't a clearly anti-social or criminal group. Why?
Because courts don't get into dismissal always of right v. wrong
thinkers.) It cannot be merely bothersome or annoving to the
plaintiff, e.g. call a Republican a Democrat); the intentional or
negligent publication to a third varty who understands the
defamatorv meaning {Strict liability deesn't apply, e.g. an
eavesdropper. Publication is a legal term of art; it doesn't mean
publish as in a paper, but to communicate to ancther. Also, the
party must understand the communication, and the defamatory
meaning, e.9. saving it in Greek to an American who doesn't speak
Greek won't work for publication, e.g. Economopolous) {(Here, there
is a presumption of understanding 1f a large number of people
recelve the communication--gomecne will likely understand itt).
The third element only applies in some cases (will be discussed

later): some kind of fault as to falsity of the statement;
finally, damages, in some cases, or the "per se" distinctions may
apply.

Back at Common Law we had slander (oral) and libel {(written,
perhaps manifest,) and the per se distinctions. Some slander was
actionable per se, l.e. damages were presumed. (*Note: no
necessity for proving fault as to falsity at C.L.). There were
four categories: major crime, loathsome disease, incompetence in
business, trade, professicn, or unchastity to a woman. If the
slander didn't fall into one of these four, then plaintiff had to
prove special damages, i.e., people treated him differently because
of the statement.

With libel, some said it was all actionable per se, (because
back then the written word was sacred because of great illiteracyl)
some applied the four slander categories, or looked at it on its
face within the four-corners of the document.

Beginning very recently, we have begun a trend, with Supreme
Court cases, that has changed this C.L. ldea to certain degrees.
Because of our Constitution's First Amendment, re: freedom of
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speech, 1t became necessary to look at defamation in the contengggw
this Constitutional principie: "We don't want to chill freedom of
speech {esp. in some areas); we want to allow the free flow of
information."

The landmark cases of N.Y. Times v. Sullivan, Gertz v. Robert
Welch, Inc., Dun & Bradstreet v. Greenmoss Bullders have tried to
align the First Amendment with the tort of defamation. These cases
created plgeonheles, and depending on which you fall in, will tell
the plaintiff what kind of fault as to falsity he must prove and
what damages he may recover. The first is: public officials and
figures suing with regard to statements about their capacity in
theilr official roles must prove actual malice, i.e. knowledge of
falsity by defendant or reckless disregard for the truth. He may
recover actual, punitive, and perhaps presumed damages. The second
category (Gertz) 1s: private figures suing with regard to matter
of public concern. Some fault mugt be shown. States may set it as
iow a8 negligence or as high as actual malice. Plaintiff can get
actual damages for negligence, plus punitive and presumed if actual
malice. The third pigeonhole is: private figures suing with

regard to matters of private concern. (Dun & Bradstreet). The
opinion seems to be that "per se" distinctrions still apply, or else
necegssary to prove the special damages (discussed before). The

four dissenting justices {(authorized by Brennan) seem to say Gertz
should apply here as well, but we shall have to wait and see.
Applying this background to the facts stated here, we see that
Heartless (H} is at the least a public figure. He was a public
cfficial, U.S. Senatocr, but is no more. So, we can see that H is
going to Fall into the category described first (public
official/figure), and it will be necessary for him to prove actual
malice tco sue the Globe. There are several considerations brought
up by the facts however. First, (As to the editorial!) is this
really a statement of fact or ig it an opinion? If the Globhe can
show by a preponderance that it is an opinion, thev're free and
clear, because in defamation there is neo actionable opinion, unlike
misreprresentation. 7o determine whether it's fact or opinion we
can look at several things: the context in which the statement is
made, is it in a place where one expects hyperbole/exaggeration,
the ordinary meaning of the words, how it is likely to be
understood by others. In this case, the Globe has a good shot at
"opinion" because the statement was in an editorial which (I'm
sure) appeared on the editorial page. This is where everyone
expects exaggeration and poking fun at politicians and other public
figures. It is a place where people are known to express their
opinionsg! Also, calling H a "moral pygmy" shows colorful
language. H also has ancother problem in proving his case (even if
he can prove actual malice, etc.). The statement must be false.
It is true that H slept around in law school. The statement refers
only to sexual exploits over time, not limited to the time of his
fifteen vyear marriage. The same idea applied in Gugcione v,
Hustler Magazine, and the court here said the statement, while not
true now, had been true for a stretch of time to allow the
statement. The guestion here would be whether three years of law
school is sufficient time to allow such, I think it is.

2
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H's next problem is {as to the later report) strictly of nig
own making--"volenti non fit injuria“--to one who is willing no
harm is done! H consented to have everyvihing seen published.
However, remember consent to one thing doesn't mean he consented to
have lies written about him, e.g. consent to a fistfight is not
consent to be beaten with brass knuckles.

8o far, I believe H is going to have a difficult time because
of {1) not false in entirety (as to the edit) {(2) consent to report
{as to later story). There ig no gquestion as to whether the
statements are defamatory, or to whether there are intentional
publications to a third party, and believe me, everyone understood
what thev meant. Obvicusly, he was diminished in others' eves
{whether thev be wrong-thinkers or not) because of the statements.

As to actual malice proecf, (as to the later report) I believe
H has a good casge--the reporter KNEW what she was printing was at
best a half-truth. (As to the edit--actual malice is weak because
cf the earlier argument about lack of substantial falsityl) The
paper will likely be liable under respondeat superior because it
employved the reporter, and papers are usually accountable for
reporters. Note: H was obviously damaged by the report.

To sum up, I believe H will have a very tough time with the
Globe, not because of actual malice, but because of falsity in
1light of the Guccione decision. Truth (even sub.) is an absolute
bar to plaintiff recovery for defamation.

As to the other papers, that picked up the story via UPIL, they
may try to assert the Reporter's Privilege and bar any action
against them since they fairly reported just what the other paper
said and it was a matter of public concern. However, The report
didn't come cut of a judicial proceeding or legislative proceeding,
nor from a town meeting--or any place where one could've gotten
first hand knowledge. Since, then this is a renewal of the
publication (and not just the same publication to many) the Single
Publication Rule doesn't hold. (Ses note below!}) The other papers
could be sued by H because 1 don't believe they apply the
Reporter's Privilege--remember "tale repeaters are just as bad as
tale makers" (V. Johnsonj.

*Note: If H proves defamation as to the Globe, he will likely have
a better case against the others. His case against the "pick-up"
papers, I believe, will likely fail because he won't be able to
show the actual malice that he must prove. The cother papers had no
knowledge, nor any reasons {(in the facts) te believe the reporter
would lie by half-truth.

As to the retraction, there are statutes that govern in this
area. Some juries allow defendants to escape liability or mitigate
damages by a retractiocn. However, the jury see it was too little
too late, H had already "lost" the race.

As to the Star, H has a better chance because I would now
consider him a private figure gulng as to a private matter (the
Star will trvy to argue ctherwise as a defense, so he will have to
prove actual malice--gay he hasn't been out of arena long enough).
As a private figure he can use per se category {ves, for libel) of
incompetence in profession because thev say he cheated and that
goes to professional ethics, I assume he's now practicing law (in
view of death of political career}. So, nce need for fault as to
falgity against Star or the cld professor.
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Sample Student Answer ~
December 1987 Essay Question
{The egsay recelived an above average grade.)

T

-

%

Heartless' candidacy for the presidential nomination would
definitely make him a public figure. 2s such, after the Supreme
Court's decisicns in New Yeork Times v, Sullivan, and Gertz, actual
malice must be proved for a cause of defamation to lie. Actual
malice could be defined as "knowledge ag to falslty or reckless
disregard for the truth." Meorality is important for the office of
the presidency, since the public demands honesty, fidelity and
generally a good moral character of the person who will lead them.
Thus although infidelity would be a private matter for the majority
of the pecople, for the presidency it is a matter of public
concern.

The first article, appearing in the Globe, commenting on
Heartless'! Christian principles would, with no doubt, be shocking
to the moral majority in this country. The publication comments on
a fact of the plaintiff's life that happened 15 vears ago and no
menticon of this appears. The 8lobe weould have a defense to an
action of defamation if it had stated that Heartless' sexual
exploits happened then, but as it stands, the Globe is recklessly
digregarding the truth and damaging Heartless.

Another defense of the Globe would be that the statement made
is only opinion and not fact, but with words as "proves” the Globe
communicated something which some peopls would take as fact. It
would also be more damaging to the Globe if it is a respected
newspaper, to which pecple look for reliable news.

The second publication of the Globe, concerning Heartless' all-
nighter with a "shapely blonde," would be less actionable for
several reasong. First, Heartless had given expressed consent to
the media to "report everything that you see." Since the Glche
reported just that, the maxim "volenti non fit injuria” would
apply. There is nothing false about the publication since a
voluptuous blonde had spent the night in the Washington apartment.
One might argue that this is a half-truth and thus the fact that
the blond was Heartless' niece should have been mentioned. This
brings up the sacond point. The fact was only known to the Globe
writer, and since actual malice must be shown, the principle of
"respondeat superior," cannot as easilvy be used. The higher the
blameworthiness, the less likely that the principle can be used.
The writer on the other hand can be held liable for defamation
since with actual malice, he conveyed to the public the notlon that
Heartless was cheating on hisg wife. As previously discussed, the
consent would not be admitted since the writer should've put down
the whole truth.

Nevertheless, if the court finds that the Globe or the writer
are liable, then more than one cause of action will lie since the
article was transmitted and published by other newspapers. The
other newspapers, on the other hand could defend against actual
malice, bv bringing out that the Globe is a respected newspaper and
so they did not act with recklessness in publishing the article.
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Heartless incurred incalculadle damages (How much is
presidential candidacy worth?) and so he should ask for
compensatory and punitive damages singe the defamation, 1f found,
is so greatly damaging that an example must be set. On the other
hand, the court might be reluctant to award punitive damages since
that would put a further strain on the media's First Amendment
rights.

Globe's apology would not amount to much since it was made
after all the damage had been done and after a long time,

Star's article raises the guestion of Heartless'
classification as a public figure or a private person. Since the
article made false accusations about private matters, though,
actual malice would not have to be shown., Plagiarism in law school
is a private matter and it would be of public concern if Heartless
was still in the race for the presidency. This is g0 because the
public expects the president to be honest and so anything
pertaining to his moral character would be important.

The Supreme Court has never made it ¢lear what level of
blameworthiness is necessgary for private matters but it seems that
it reguires only negligence. Also proof of damages need not be
shown since Heartless' profession 1s law and a statement about an
attorney's honesty reflects his occupation. Besides the article 1is
considered libel and sc¢ common law has made it defamatory per se.

Star wag negligent in its publication gince it didn't bother
to check and f£ind out if the statement is false or not. A
newspaper, when publishing about private matters, should be certain
that they are not falise and failure to f£ind out using reasonable
means would be negligence.

A problem would come up with damages since they are not
readily ascertainable, and since it's negligence, perhaps punitive
damages would not be granted.

The elderly professor on the other hand, acted with
recklessness, since he should have known who the real cheater was.
This is especially true when the one that he accused was an ex-
presidential hopeful, and so he should have checked more closely.
He would be liasble for defamation and besides compensatory or
nominal damages would be liable for punitive damages also. His age
and hig senility would all be factors for the jury.
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Student Answer
Torts I Final Exanm
December 1987

I{This essay received an above average grade. The portion of
the egsay reproduced below relates to the claims against the Star
and the professor.]

If Gary also attempted to sue the Star we gave a considerably
different situation. Remember at the time of the Globe’s articles
Gary was running for president of the United States and was an
important and influential public figure. However, at the time of
the Star article Gary had dropped out of sight for several months.
Whether this changes his status as a public figure is a question to
be debated. Because Gary was no longer in the "public eye" can the
Star maintain that he is still a public figure and assert the
requirement of actual malice for liability in a defamation suit?

If not then the requirement for fault as to falsity could go as low
as negligence and Gary would have a good chance of recovery. Once
a person becomes a public figure, by choice, as in this case can he
ever really turn back intoc a private individual? We would still
consider ex-presidents public figures and even those who failed
along the way as pubklic figures. Star would argue and I can see
their point, that once Gary decided to become a public figure and
thrust himself into the public eye that is the way people will
continue to see him. We must also look to what concern Gary’s law
school record is now. Gary would argue that now that he is out of
the campaign and has dropped out of sight his record is nc longer
of public concern., Therefore he is a private person or any person
suing in regards to a private matter and should have to prove only
negligence if any fault at all. However Star would counter that
Gary never left the public eye and remains a public official or
figure. Star would assert that Gary at any time can rejoin the
race, as people have been known to do, or run at some time in the
future. The importance of the dissemination of information
concerning the morals and professional endeavors of our public
figures are of utmost important and shouldn’t be prohibited. At
the most the publisher could be held to the actual malice
reguirement which was mest likely not met in this case. Because
the Star’s report relied on a normally accurate source and the
confusion of the names is quite possible, I strongly doubt that the
actual malice standard can be invoked here. Of course this is
assuming that we are still viewing Gary as a public figure and his
law school career a matter of public concern. Actual malice
requires knowledge of falsity or recklessness. I see neither in
the Star’s actions. I see possibly negligence but no knowledge or
recklessness and if we hold Gary up as a public figure and his law
school history as public concern, which I believe we would, I think
Gary would most likely fail in a suit against the Star or the
elderly professor.
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5T. MARY'S UNIVERSITY SCHOOL OF LAW
Torts LI Final Exam Prof. Vincent R. Johnson
Focus: Nulsance, Negligence, April 24, 1987
Strict Liability Three hours

PLEASE WRITE YOUR PERSONAL EXAM NUMBER HERE:

YOU MAY BEGIN READING THE INSTRUCTIONS:
PROCEED TO WHERE IT SAYS “STOP!

General Instructions:

i, Immediately place your personal exam number {not the number the
secretaries have written on this set of exam questions) on:
a) this set of questions (in the space provided above);
B} all blue books; and
c) the right side of the the multiple choice answer sheet where
it says "Student HName"

In addition, write your 4-digit exam number, followed by five zeros in the
"social security number™ boxes at the top, lefi-hand corner of the multiple
cholee answer sheet. Then, blacken-in the pine spaces corresponding to those
nine digits.

Finally, place your section letter on the fromt of each blue book. (This
zssists me in filling out grade reports; the exams are not graded by section.}

exam. If your guestions are not promptly turned in, your answers will not be
graded and you will risk z failing grade.

2. No one should leave the examination room prior to handing in their exam,
aexcept to find the professor, if he is in a different room, or to go to
the restroom. Trips to the restroom are discouraged and should be made
only in the case of manifest necessity. Questions to the professor during
the examination are generally frowned upon. Under no circumstances should
examination materials be removed from the examination rooms. I1f you
finish before the end of the examination time, you should review your
answers. You may leave guletly once you have turned in your exam. If vou
leave, please do not congregate in the hall outside the examination rooms
or talk in the hall, as other examinations will be in progress.

3. Place all books and papers, other than vour examination materials, on the
floor, out of sight.

4, Except where instructed otherwise, vou may assume thal comparative
nepligence has not been adopted.

" M"most,™ "least," and so forth.

3. Watch for important words like "only,
6. Multiple choice guestions are worth 3 points each, Ho penalty will be
assessed for wrong angwers on the multiple choice. The essay portion is
worth 140 peoints.

7. Grades will be posted after the conclusion of the examination peviod, I
will not return post cards.

8. Please keep vour multiple choice answer sheet covered. To the extent that
you let others have your hard-earned answers, you run a substantial risk
net only of becoming involved in an honor code violation, but that you
will come out lower in the scaled distribution of grades.

9. Cheating or giving assistance to ancther are, of course, absolutely
forbidden. The reguirements of the Code of Student Conduct will be
strictly enforced.

10.  The exam will last three hours and will end promptly at the time I
indicate.
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11,

13.

14,

You may make scratch notes on the test questions. But all answers must be
appropriately placed on your answer sheet or in your blue books. The exam
questions will be destroyed shortly after they are counted at the end of
the exam.

If you use more than one blue book, staple them together. Do not,
however, staple the multiple chelce answer sheet to your blue book. It

goes on a separate pile.

Approximate time allocations: multiple choice - 1 hr 45 min.; essay - 1
br. 15 min.

Good luck! Do vour best! Have a great summer!

Multiple Choice Instructions

Select the best answer for each multiple choice guestion and mark it on

the computerized answer sheet in pencil.

1f, for example, you have narrowed the field of pessible answers down to

two choices and one accurately states the majority rule and the other accurately
states a minority rule, the former is the "hest" answer.

STCY READING HERE UNTIL INSTRUCTED TO GO FURTHER
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Essav Question Instructions N

There are two parts to the essay. Your angwers will be read as a whole
and will be given a single grade. You should make every effort to complete each
part, though failure to do so will not necessarily be fatal.

Part I is a brief, short answer guestion. Parts II is more complex and
deserves the bulk of your time; on that part it is important for you to organize
your answer. Please express vour thoughts clearly and accurately in properly
punctuated, correctly spelled sentences. Above all, please write legiblv.
Fajlure to do so runs the risk that your answers will be read by an irate
professor. It is generally not necessary to double space your handwriting.

Often it is usefinl to skip & line between paragraphs and to write on only
ona side of a page.

If during the essay you vemember that vou neglected to mention a point
relevant to an earlier discussion, include it where you have space and, if
nacessary and desirable, place a cress-reference notation in the margin adjacent
to the earlier discussion {2.g., "But ses * on p. 6"} 1 will make every effort
to sort things out.

Part I

Brieflv list, without elaboration, five rules of law which, in jurisdictions
which have replaced contributory negligence with comparative negligence, some
eourts {but not necessarily a majority) have found it necessary to abandon or
modify in order to be consistent with the policies underlying comparative
negligence. (This should require no wore than a few minutes and half a page.)}

Part 11

Select and address from a public policy perspective ONE of the following
quastions. You should, where appreopriate, discuss not only public poliecy, but
related doctrinal developments in modern tort law. You may wish to refer to
history, sociology, economics, and the like, in order to present a convincing
legal argument to support your position,

Cheice (A} Should a person who communicates AIDS to another, through
sexual relations or blood transfusion, be held strictly liable in tort for the
losses caused to the other? If so, what defenses, if any, should be available
to the defendant and what effect should they have?

Choice (B) In 2 jurisdiction which has legislatively adopted comparative
negligence and which follows the traditional common law rules of joint and
several liability, should the state high court abolish joint and several
liability in some or all cases?

Choice (£) In a2 juriszdiction which has no seatbelt statute, should the
state high court adopt a rule of law which provides that an auto sccident
plaintiff’s recovery in a tert action for negligence may be reduced so as o
deny compensation for those injuries which would not have been sustained if they
plaintiff had worn a seatbelt? What Iimitations, 1f any, should be placed on
such a seatbelt defensze?

Choice {B} In the absence of contrelling legislation, should the state
high court adopt the rule of "social host liability," under which one who serves
alcohol to another is held lisble in negligence for these injuries which
foreseeably result from the donee's inability to contrel a motor vehicle after
leaving the place where the alcohol was served? What limitations, if any,
should be placed on the rule?

Choiee (E)  Should the state high court abolish the general rule of "no
duty to rescue' (and its numerous exceptions)} and subsstitute in its place a
duty of reasonable care under the circumstances? What restrictions, if any,
should be placed on the new rule, if it is adopted?

Choice (F) In a state with a legislatively adopted rule of contributory
negligence, which the legislature, under the influence of insurance lobbyists,
has refused to revise, how should the state high court treat the rule if it
believes it is out-of-date and inconsistent with current tort doctrine.

[END OF EXAMI



— /53

ST, MARY'S UNIVERSITY SCHOGL OF LAW PR ——

Terts IT ¥Final Exam Prof. Vincent K. Johnson
Focus: Muisance, Negligence, April 20, 1988
Strict Liability Thres hours

PLEASE WRITE YOUR PERSONAL EXAM NUMBER HERE:

YOU MAY BEGIN READING THE INSTRUCTIONS;
PROCEED TC WHERE IT SAYS ''STOPY

General Instructions:

1. Immediately place your personal exam number (not the number the
secyetaries have written omn this set of exzam guestions) on:
a) this set of gquestions {in the space provided above)};
B} all blue books; and :
£} the right side of the the multiple choice answer sheet where
it says "Student Kame'

In addition, write your 4-digit exam number, followed by five zeros in the
“social security number' boxes at the top, left-hand corner of the multiple
choicve answer sheet. Then, blacken-in the nine spaces corrvesponding to those

nine digits,

¥inally, place your section letter on the front of sach blus book. {(This
assists me in filling out grade rTeports; the exams are not graded by sectioh.)

These guestions, as well as your answers, must be handed in at the end of the

exam. L1f your questions are not promptly turned in, your answers will not be
graded and vou will risk a failing grade.

2. No one should leave the examination voom prior to handing in their exam,
axcept to find the professor, if he is in a different room, or to go to
the restroom. Trips to the restroom are discouraged and should be made
only in the case of manifest necessity. OQuestions to the professor during
the examination are generally frowned upon. Under no circumstances should
examination materials be removed from the examination rooms. If you
finish bafore the end of the examination time, you should review wyour
answers, You may leave guietly once vou have turned in your exam. If yom
leave, please do not congregate in the hall ocutside the examination rooms
or talk in the hall, as other examinations will be in progress.

3. Place all books and papers, cther than your examination materials, on the
floor, out of sight. Make sure there is a seat between you and the next
L peETSOn.

4.  PBxeept where instructed otherwige, vou may assume that comparative

nexlipence and comparative fault have not been adopted.

5. Watch for important words like "only,™ Ymost,” "least," and so forth.

6., Multiple choice guestions are worth 3 peints each. No penalty will be
assessed for wrong answers on the multiple choice. The essay portion is
worth 140 points,

7.  Grades will be posted after the conclusion of the examination pericd. I
will not return post cards.

a. Please keep wour multisle cthoice answer sheet covered. To the extent that
vou let others have your hard-earned answers, you vun a substantial risk
not only of becoming invelved in an honor code vielation, but that you
will come out lower in the scaled distribution of grades.

G. Cheating or giving assistance to another are, of course, absclutely
forbidden. The requirements of the Code of Student Conduct will be
strictly enforced.

10. The exam will last three hours and will end promptly at the time I
indicate.
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1l. You may make scratch notes on the test questions. But all answers must be
appropriately placed on your ansuwer gheet or in vour blue books. The egam

questions will be destroyed shortly after they are counted at the end of
the exam.

12, If vou use more than onme blue book, staple them together. Do not,
however, staple the multiple choice answer sheet to your blue book. It
goes on a separate pile.

13. Approximate time allocations: multiple choice - 2 hours; essay - 1 hour.

14,  Good luckl Do your best! Have a great summer!

Multiple Choice Instructions

Select the best answer for each multiple choice guestion and mark it on
the computerized answer sheet in pencil,

If, for example, you have narrowed the fisld of possible snswers down to
two chelces and one accurately states the majority rule and the other accurately
states a minority rule, the former is the "bast" answer.

STIOF READING HERE UNTTI, INSTRUCTED TO GO FURTHER
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Essav Question Instructions

It is important for you to organize vour answer. Please sxpress vour
thoughts clearly and accurately in properly punctuated, corvectly spelled
sentences. Above all, please write legibly. Faillure to do so runs the risk
that vour answers will be read by an ivate professor. It is generally not
necessary te double space your handwriting.

Often it is uselul Lo write on only one side of a page.

If, during the essay, you remember that you neglected to mention a point
relevant to an earlier part of the discussion, include it where you have space
and, if necessary and desirable, place a cross-reference notation in the margin
adjacent to the earlier discussion (e.g., “But see * on p. 6") I will make
avery effort to seort things out.

Select and address from a public policy perspective ONE of the following siz
gquestions. You should, where appropriate, discuss not only public policy, but
related dectrinal developments in modern tort law. You may wish to refer to
history, sociology, economics, and the like, in order to present a convincing
legal argument Lo support vour position.

Choice {A) Under what circumstances, and te whom, should a clergyman be
held liable for negligent counsaling of, or failure te counsel, a church member
who proposes te take his own 1ife because of his {(the member's) "sinfulness’?
No action for "clergy mazlpractice" has ever been tecognized in the state.

Choice (B) A United States Government space shuttle explodes in mid-air,
killing all seven crew members on board, including a civilian elementary school
teacher., HMay a wrongful death action be commenced as 2 result of the teacher’s
death? Against whom? On what theories? With what limitations and likelihood
of success?

Choice (£}  Should sducators or educational institutions be subject to
1iability for "educatiocnal malpractice” where a child of nermal intelligence
rgraduates from high school with seriously deficient reading and writing skills,
aliegedly attributable to negligent teaching? TIf so, what limjtations should be
placed on the doctrine by a court which adopts this cause of action?

Cheice {9}  Should the traditicnal premises 1iability categories
£ rrespasser, licensee, invitee) be judicially sbrogated in Texas? If so, what
should replsce them? Why would the new rule(s) be preferable?

Choice (E} The "Rescue Dectrine” (the rules applicable to actions by or
against rescuers, not the "no-duty to rescue” rule} creates various exceptions
to otherwise well-established common law tort rvules. Should it be abolished, in
whole or in part, so that the usual liability rules will govern legal issues
relating to rescuers? What rules of tort law would be affected by the total or
partial abrogation?

Choice {F} Should the state high court adopt a new doctrime which
provides that day care centers will be held strictly liable for physiecal and
mental injuries sustained by a child when a day care center employes sexually
molests a child less than 10 years of age on the day care center premises?

[END OF EXaM]

)5S



/56

Torts I1 Exam, Spring 1988
Actual Student Answver

Essay Choice A

This esssy answer received an above average grade. The markings in

the margin are nmine.
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Torts 11 Exam, Spring 1988

Avtual Student Answer

Essay Choice (O

Thi=s essay snsver received an above average grade. The inserted

wards are those of the student.

gquestions at the end are mine.

The lines in the margin and the
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. Choice C: Yes, educators or educational institutions should be subject

to liability for educational malpractice.
Educators are well respected, trggggd individuals who are ogﬁina{ily
held to have a higher degree of skili that the ordinary citizemnymuch like
\;g_%wFi*%%.:ao\).&LS,

an attorney or a doctor. Therefore, it seems to follow that when a teacher

takes on the job of becoming an educator or when a school holds itself

out to be an educationalﬁnstitution, tﬂay are representing to the public

that they possess: 1. the requisite degree of learning, skill and ability

necessary to their particular and chosen field of profession which all

teachers in good standing and accreditation are deemed to possess; 2. they

also represent that they will exert all their best care and judgment to

see that the children are adequately educated who have been entrusted to

their particular classrooms or school; 3. thatjgﬁ' i1l use and exercise
.reasonable and ordinary care and diligence in educating these children

so that they will be adequately educated to function in society; and 4,

that they will exercise all good faith and honesty in performing their

job and will exert all efforts to insure that the besﬂinterests ggfthe

children are provided for. It is also recognized that if they have performed

all their duties to the bestggggtheir beliefs and act in the best interests

of the children}then thé§ will ngt be answerable. When a child graduates

with deficient reading and writing skills, it appears that these duties

have not been reasonably fulfilled and the duty to these children has been

breached which is a cause to their not having obtained the primary skills

W

Anes x0 WY

The main policy considerations which support Lb#® conclusion are:

to function in our society. ~ﬂ$6'\5?

1. deter future accidents; 2. avoid wasting resources; 3. promote economic

%.growth and stability; 4. foster predictability and somewhat weaker notions

of basing liability on fault and in proportion to fault.
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[

By holding the teachers resgponsible, society in effect will be detering

. future accidents. If nothing is done to promote an adequate education,

&

then the problem will continue at its present rate and will likely increase
since nothing is being done about its deficient condition. Bv requiring
teachers to held responsible, they will snow what their duty is and they

will provide a better education and prevent future generations of children
from graduating without the adequate reading and writing skills so necessary
to survival today.

i In aveiding the wasting of resources, by promoting this type of negliger

L0 Y “gwrtz&
i o G R

i e n b e A

upon the teachers, we are preventing them from wasting their own
B{oulLE
FREROuee

as well as preventing the waste of the@ation‘s most precious ,

the next generation. In order for teachers to receive their degree and
. e o i
teaching certificate, must time and energy was expended., For them not
to put their knowledge and skill to good and productive use, all the time

and money spent to educate them will be wasted as well. Even more waste

‘is committed when the youngsters of our society are not adeguately educated.

"If the next generation is not adequately taught how to read and write it

seems very difficult to assume that our nation will continue to grow or
advance technology or science or in the humanities. If we continue to
produce an inferior edcuation for our children, other countries like Japan,
Russia, West Germany will be able to surpass us in industry and technology
and will be more than ever be able to come into our country and buy up
large companies and the import deficit will continue to increase. To be
a continuing world power, we must promote education in our schools. One
way of promoting this faet is by requiring the schools themselves as well
as their staffs to be liable when the normal child of average intelligence
is graduated without these skills.

Tied closely with the wasting of resources is the promotion of the
economic growth and stability of our nation. This policy considerfation

was of great importance during the time of the industrial revolution which
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T

which allowed the industries to avepid liability in order to promote economic
growth and stability. Using this consideration to the contrary, it can
promcte economic growth and stability by requiring the educators to graduats
educated children which is the prime respongibility of their industry todayv.

One argument might be that by imposing such a 1iability upon educators
we will not be able to recruit more in the future. That may be true at
the onset, but we will probably only then get the teachers who are truly
dedicated and want to teach the children. Under the proposed liability
theorv, the teacher however will not be held liable if he or she educates
the children to the best of their ability Knowing of the possibility of

N A Should qive areater weentwe Yo groperly taach SiNCe no lighiliy 1S Wapesed
liability, tuzsemisssesss only because of a mere error of judgment or some

as wite OXver pvobesuigpals,

remote possibility that the child didn't learn. TIf they are only required
to assert their best efforts, the liability theory will only promote are

& roducive

imare concerned teaching staff.
By implementing this plan, the teachers will know exactly where they
stand#r and thus it will foster predictability. As in the case involving
ﬁﬁ§pgwna§
the doctor who failed to give the eye test, it was not the necessary standar
at the tim%’but was found to be reasonable because it did not require great
expense. S50 too, with the teacher's liability. They will know that they
are responsbile for teaching the children to read and write and not allow
them to graduate unless they have acquired an%ﬁastered these skills.
This standard will have to be implemented nation-wide in order to be effecti
and foster the predictability proposed.
In a sense, this type of liability will in some way base liability
on fault and in proportion to fault. I am not saying that the teachers
are th@only ones responsible for the fact that children of normal intelligern
cannot read or write. They are the people who are paid to teach these

children and have dedicated their lives to that job. It seems that they

will be better to bear the burden when their job is not satisfactorily

accomplished.



/
/v
Since it appears that the education dilemma still persists in our

. country, something more drastic needs to be done. The mandatory testing
for teachers in Texas did nothing to promote a better, or more gqualified
teaching staff and did nothing to promote economic growth for our country.
It appears that whenever a change in the law is to be made, the tcpic of
torts and negligence seems to be a much used field to foster change. In
negligence where there is a duty, that duty has been breached, it causes
some type of harm and damage results, the tortfeasor is liable. In the
field of education, the teachers have the duty to educate the child, and
when they fail, that duty is breached and causes a child to be graduated
without the minimal skills necessary to function and grow in today's society

of high technology. Since the c¢hild cannot function to his . !ﬂm&¥ﬂ
damage has been caused not only to the child but the society as a whole A,

Q™

who then through social programs has the duty to rescue. Since the e =mans

. of negligence can be found in the teacher’'s unreasonable exercise of due
care in graduating children without reading or writing skills, it seems
that liebility might promote what the education systems needs.

L )
Teachers not only aee a duty to the child but to society as well since

To)

negli

L

o

rence 1s not cut off by a person who rescues. Society has to step
in and rescue the child from a peril which the negligent teacher has put
him or her in. Although subjecting the teaching profession to liability
for negligence seems to be drastic, it seems to be an altermative which

will most likely promote the health, welfare and needs of our society.
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