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Torte I1 Exam, Spring 1988
. Actual Student Ansvwer
Ezzay Choice F
This esmsay answer recsived an above average grade. The marking are

mine.
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essay, page 1
Choice F

A policy which would provide dav care centers to be held strictly liable for
any sexual misconduct by their staff would not fall in the ordinary '"Master/ |
Servant”’ categorization currently under strict liability. The only time an
employer is strictly liable for the actions of their emplovees is when the
action is in furtherance of their business, and is an activity within the i
scope of the employment of the employee, Sexual molestation of a child by

a day care provider obviocusly does not fall within the scope of his/her em-
ployment. Therefore, a duty would have te be established which would then
become strict liability duty.

To establish a duty, the situation must be analyzed pef Sotdano. Thig risk (

of harm is foreseeable, in a broad sense. Sexual moledt

and much of it occurs in day cere settings. Whether or not the specific in-

cldent of melestation was foreseeable would be a guestion of fact.
There is usually enough of a pattern to situations involving child molestation
that a trained observer would be able to pick up on it. The adult spends

an inordinate amount of time with the child, earning his/her trust and friend-
ship. They spend time alone, away from other people. The child becames se-
cretive about the relationship as well as about other things. Once actual
molestation starts, the child may become withdrawn, quiet, moodv, ete. They
may cling to the very person who is molesting them, and become very protect-
tive of the relationship., There can be other physical attributes, as well:
shying away from being touched; touching themselves; expressing workds, know-
ledge, etc., they wouldn't know otherwise, All of these signs could be observed
if day care providers were trained to do so. They would have to watch for

any staff who spent secretive, private time alone with children. It would

be possible, however, for the provider to reascnablly foresee problems between
staff and children. Another way they could foresee would be to conduct very

thorough research on potential employees before they were hired.

. The fact that hamm occurs is obvicus. Children suffer physically as well

as mentally, for the rest of their lives. The hamm is a direct result of

the abuse they receive by day care providers. Their care has been entrusted
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to the day care providers - the providers have voluntarily assumed the duty
to provide for thelr safety and well-being during the period of time the child
ig in their care. The providers, then, are in the best position to prevent
the harm. (Actually, the only people in posiiton to prevent the harm). The
burden on the providers wouldn't be too great - they would have to be in more
control, perhaps of their staff, and would have to make more thorough back-
ground searches into potentional hirees, but that would be a small price to
pay to rpovide for the safety of the children entrusted to their care. To
fail to provide for the safety of the children leaves the provides highly
blameworthy - thelr lack of care is the direct reason the child becomes a
abuse statistic.

A proposal to make providers STRICTLY liable is supported by the policy reasons
governing strict llability. A strong deterrence motive would be provided

to day care providers j¢ yhey knew they would be held strictly liable for

the actions of their employees. They would have an incentive to thoroughly
research a potential employee's background, to pay close attention to the
activities of their staff with the children, etc. Providers may be encouraged
to provide children with information concerning abuse - the ''zood touch/bad
touch’” kind of programs, which would encourage the children to report any

kind of questionable behavior by the staff. They could establish rules, or
guidelines concerning physical contact with children - and discourage any
repeated, recurring private, secretive meetings with individual children with-
out properly checking out what was going on. Children would benefit from

this not only by getting abuse-free day care, but by getting information about
dealing with abuse ocutsdie of the day care facility, as well.

A doctrine of strict liailibty would also help spread and shift costs.
Facilities could obtain insurance which would cover expenses - they could
even require their staff to carry personal 1liability insurance, indemnifying
the provider in case of loss. Providers would be in a hetrer position to
spread any additional costs among families using the facility, whereas an
individual family may not be able to provide adequate long-term insurance

to cover the mental damage suffered by an abuse victim.
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. A doctrine of strict liability would also serve the purpose of fostering pre-
dictability - allowing abused children an assurance that they will be com-
pensated for their injuries. Without strict liaiblity, the individual tort-
feasor may not be able to compensate the victim for injuries, either because
of no insurance, or because the insurance won't pay for intentional criminal
acts. As a result, parents of abused children may have to foot the bill them-
selves, and they may not be able to do so. Without strict liaiblity, each
individual must alsc go through litigation, which may be an impossibility
to a family with no money. If a strict liaiblity doctrine is imposed, even
if a family did have to litigate and didn't hve money, they would have a better
chance of getting good representation from an attorney who know he/she was
filing a strict liability claim. The bottom line here, is that without strict
liability, the chances are that the victim may never recover anything from
anyone. The provider would most likely be off the hook because the molestation
would probably be found to be cutside the scope of the employee's employment,
and therefore, not covered under master/servent strict liability. They may
have a chance against the employer himself/herself under negligence, but would

. have a much heavier burden of proof (and, again, may not be able to afford
taking the case to court). The individual would probably never pay, because
even if there was insurance, the insurance probably wouldn't cover intentional
criminal acts. IF tehre were no insurance, the tortfeaser probably wouldn't
have the money to pay, unless independently wealthy. If the tortfeaser goes
to jail for the criminal act, there's even less chance to collect. &and the
parents will probably also not be in a position to pay. Even if medical
insurance covers the physical injuries (which may be slight); and some counsel-
ling, it's doubtful it would be enough, and no insurance provides for the
mental anguish and suffering resulting from molestation. Thus, the victim
would be out of luck. Since a major concern in scciety is that the victim

be compensated, strict liability is warranted on those grounds.

Changes in overall tort decisions over the years also warrant a change in

this liability. While intiislly, victims seldom recovered for tortious acts,

the trend in the recent past has led to a presumption of recovery for tortious
_ acts. A trend is also to favor compensation to the victim for torticus acts.
. Since victims seldom recover from tortfeasors who conmit criminal acts agaisnt

them, meking their employers responsible may be the answer. The day care
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providers are also in a better position to determine if an employee is a po-
tential abuser. Parents are unable to tell by just checking a day care faciliry,
and children, of course, can't tell. With appropriate liaiblity, the providers,
supported by parents, etc., may be able to force better recording of complaints
of child abuse/molestation, so that providers could run a better check w/access
to that kind of records.

Day care providers are also becaning a more integral part of society. With
more and more dual-career families, day care facilities are raising our child-
ren; becoming responsible for their upbringing along with their parents.

1f parents can be sued for neglect, abuse, etc. with the downfall of familial
immunity in tort law, then day care providers should be able to be sued as
well. A reason for holding them strictly liability, rather than liabile

for negligence, only, would be that they contrectually agree, for money, to
provide for the welfare of the children. 1In a way, they are providing a pro-
duct of sorts - safe, quality care for children. When their product proves

to be faulty, as in other product liability cases, they should be held strictly
liable. This will provide the necessary incentive to improve the product,

and guarantee its quality.

In summary, the day care providers have voluntarily assumed a duty a providing
a safe enviromment for the children they care for. That duty includes the
responsbility of assuring the child will not be sexually assaulted on the
premises while in their care. This duty should be a strict liability one

in order to appropriately give adequate incentive to prevetniton of the harm;
in order to best spread the costs and shift the costs to parties best able

to carry them; and in order to assur compensation for victims and foster pre-
dictability as to outcome when the duty is breached.

The providers are in the best position to ensure that child molesters are

ildre strict liaiblity will provide the incentive
for them to do so.
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EBSAY QUESTION

Butch, a student on the high school football, basketball, and track teams,
was constantly in academic trouble and in danger of being excluded from sports
by a "po pass, no plav” rule. After several disastrous relationships with
girls in his class, Butch became vomantically involved with one of his
teachers, &z 23-vear-old woman named Ms. C.C. Sistefix {affectionately nicknamed
by everyone "Sissy")}. The relationship lasted for two months, and involived
several clandestine meetings, which on more than one ocecasion culminated in

sexual intercourse.

Although Sissy was in all respects an atiractive and personable woman, 2
ilarge part of Butch's motivation in the affair was a desire to "earn” higher
grades from Sissy based on extracurricular asctivities. Sissy knew that this
wag the case, and she did nothing to dispel the notion. However, she alsc said
nothing to reinforce the idesa that Butch's grade would be based on anything
other than his final exam in the courss. In faci, Sissy wasn’t sure just what

she would do when it came to givirg Butch a2 grade in her course,

fBefore and throughout the affair, Butch used heavy amounts of cocaine.
Two months into the relationship, which coincided with the end of the academic
term, Sissy turned in her grades. She decided that she could not fabricate a
grade for Butch, Based on his written final, Sissy gave Butch what he
deserved, an "F" -~ fearing that it would probably end their relationsghip. The
grade meant that Butch immediztely would become ineligible for sll scholastic
sports for the next six months. When Butch received the news he became

immensely depressed and, later that day, took an overdese of illegal drugs.

{A) As 2 result, Butch has suffered permanent brain injuries. OCan

acticons be commenced on his behalf against Sissy and the scheol district?

(B} The apparent suicide attempt was widely reported in the media, along
with the details of the affair, which had been leaked to the press by some of
Butch's classmates? Sissy was greatly embarrassed by the publicity and was
subsequently fired from her joh. Can she sue either the classmates who leaked
the information or the medié which published the revelations. {Only a short

answer is required for Part B.)
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Based on your knowledge of first semester torts, whal causes of acztisn can

be alleged, what damages wouid b

il

vhat defenses should he
anticipated? Candidly vecegnize zny uncertainties or ambiguitiss in vour
analysis. To the extent possible, indicate

argument, If more information is reguired
g

2

want to explore and why they are important.

from the facts stated.
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Model Answer
Finael Exawm Esgay Wuestion
Torts I, Decenmber 19895

{The {folloving illusirates werely one approach vhich might have been
taken in answvering the essay guestion. ]

{A) DBissy colorably may be sued for battery, intentional or
reckless infliction of severe mental distregs, and
migrepresentation. However, the first two claims will he met by a

defense of consent, which may vell succeed in precluding liability on
those counts,

Battery is the intentiocnal, unconsenited harmiul or offensive
touching of another. Here, physical contact occurred on several
poeasions, and undoubtedly the contact was intentional, in the sense
that it was desired or substantially certain to occur. The critical
question is wvhether Bultch’'s congent to the sexuasl liaisong was
valid. 1f s, an action for bhatiery is totally barred. it appears
that Butch was laboring under a misconcepiion that having sex with
Sismy would raise his grade. This mistake was known to Sissy, and
may have the effect of invalideting the consent. Under the
traditional fraud in the factuwm/fraud in the inducement dichotomy, it
ig arguable that the mistake releted to a2 collatersl matter, rather
than to the nature of the invasion, the harm reasonably to be
expected, or the facts which made the invasion offensive. That being
the came, the mistake, even though known to the defendant, would be
treated as irrelevant and the sction for battery would bes barred by
congent. Under the wmodern approach to mnistaken consent, the consent
would likely be held invalid. The error was known to the defendant
and related to & materiasl fact -- one which the actor would have
taken into asccount in deciding whether to conment. Here, the facts
indicate that Butch was motivaited by the erroneocus assumption that
the liason would help his grades.

Butch’s consent might slso bhe invalid because Butch lacked
capacity to consgent by reason of his heavy drug use. We need more
facts on this point. Further, there may be a question congerning the
validity of consent te a criminal act. State law may provide that it
isg unlawviul for an adult to engage in sexual relations with a person
helow & certain age. Butch probabkly is not so yvoung thet he falls
vithin that statutory rape category f{(agein, vwe need more facts), but
if he i=, then his consent to the sexual relations will probably be
vitiated since he falls within the clase intended to be protected by
the law. The parties do not stand in pari deliicto.

1f an action for battery is not barred by consent, the plaintifif
can recover compensatory damages for the mental distress resulting
from the invasion. Since we are dealing with an intentional tort, it
iz possible that the train of caustion mey sxtend to the damages
suffered in the suicide atiempt. If Sissy’s exploitation of Butch's



e

Pege 2 of 4

vulnerability 1is regarded as egregious, punitive damages might be
recovered.

The chief obstacle to an action for intentional or reckless
infliction of severe mentel distress would bhe establishing that
Sissv’'s conduct was extreme and ouirageous. While romantic
involvement bhetween teachers and students is uniformly discoursasged,
it i= debatable whether such conduct involving a voung teacher and a
teenage student is utterly inteolerable in 8 civilized society, bevond
2ll bounds of decency, or atrocious, In determining whether the
extreme snd outrageous conduct reguirement is met, the subjective
characteristics of the pleintiff may bhe taken into account. On the
one hand, it cen he gaid that Buteh wes a minor and was not smart.
It may also be true thet Sissy knev thet Butch wes under the
pressures of the "no psss, no play® rule and cocasine use, and that
she abused a relstionship which gave her the opportunity to exploit

one to whom she owed gcertain duties of trust. On the other hand,
Butch wes not an innocent infant. Probably bhetween 14 and 19 vears
of age, Buitch wvas a man of the world, having engaged in severasl prior
relationsghips with women. 0f course, if Butch is the one who
initiated the effair with Sissy, there is all the more reason to not
viev her as the wvillan. It seems unlikely that the circumstances
here rise to the level of being extreme and outragecus. Hovever, if

that reguirement is satisfied, it seems clear that Sissy’s conduct
might be termed recklessly indifferent to csusing Butch mental
distregs, for she knew of, and failed to correct, his
misconceptions. 0Of course, 1t sppears that severe mental distress
was caused by conduct in guestion. Even 1f the primes facie =zlements
of IRISHD are estaeblished, the sction may be barred by consent {(see
the discussicn abovel. if consent does not bar the action,
compensatory damages for the mental digtress and the damages
resulting from the suicide attewpt can be recovered. In addition,
extreme and outrageous conduct will suvpport an awvard of punitive
damages.

An action for misrepresention can arise from silence where the

defendant is under a duty to speak. Here, Sissy knew Butch was
operating under a misconception concerning whether the affair would
help his grades, and she failed to correct that error. It might he

argued that Sissy wag under a duty to reveal her true intentions
concerning grading becesuse a fiducisry relationship existed between
them by reason of the student/teacher relationship, The matier at
isgue pertained to an aspect of that relationship, namely grading.
It wvould he a clearer case if Sisesy had been sure all along that she
vould brse Butch’s grade wholly on the exam, but in any event it
might be argued there was a duty to disclose her uncertainty. An
action for deceilt reqgquires proaf of scienter. Creating one
impression while in fact doubting the certitude of that view mav be
regarded ag recklessness, and thus satisgfy the scientesr reguirement.
An action for deceilt would support an avard of compensatory and

punitive damages. Consent could not easily be ralsed as an
affirmative defense, for reliance {(consented participation) iz an
element of the prima facie case: whether there was fraud sufficient

to vitiste the consent is best viewed as part of the prime facile
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ingquiry. It might be argued that Butch was gullible or stupid, which

is to say contributcorily negligent. But contributory negligence is
not a defense to deceit. If the action were based on negligent
migrepresentation, such a defense could be raised. Although such an

action might make it sasier to recover from Sissy’s insurance, 17
any, and to bring her actions with the dooctrine of respondeat
superior, punitive damages would not be available, and ceussation of
damages might be traced less far.

There are twe theories upon which the school digtrict could be
held liable. The firest is respondest superior. This would probably
not apply here, since ithere is nothing to indicate that Sissy was
acting within the scope of her employment or that her actions wvere
intended to in any way advance the business purposes of her ewmplover.

Secondly, the school district could be sued on the ground that
it was negligent. If it hired Sissy with knowledge of her propensity
to engage in sexusl conduct with students, it could be held liable
for negligent hiring. However, there are no facts here to indicate
that this rule aspplies.

Finally, an action against the school district might be barred
by sovereign immunity.

{B} The revelstions appear to be true. Therefore, they will
not support an ection for defamation or false light. The only
colorable action is invasion of privecy based on public disclosure of
true private facts. Here, it seews likely that such & claim would be
defeated becsuse whether high school teachers engage in gsexual
relations with students is a metter of legitimate public concern.
Thus, neither the media nor the classmates could he successiully
sued. Further, no sction for IRISMD will lie, for providing
information to the public on 2 matter of public concern is not
extreme or outrageous.
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Thoughis on bGrading the Decewber 1989 —_
Torts 1 Exam

At a minimum, a good answer 1o the ezzay guestion should have:

{1 Fully discussed whether Butch’'s consent to the sexual
contact was vitiasted by mistake. Both the traditional view and the
recent vievy should have been discussed.

{2) Specifically steted whet facts (e.qg., age, prior sexual
history, "no-pass, no play rule®) are relevant to the issue of
vhether Sigey’s conduct was sufficiently exwtreme and cutrageous to
guppoert an IRISMD acticon. Concluscory assertions will not do.

{3y Differentisted the three types of sction for
migrepresentation and discussed the fmcts relevant to the issue of
vhether Sissy acted with soienter.

{4) Digcussed why Sissy had {(or did not have) a duty fto speask
{e.g., the exceptions to the general rule which are based on superior

knowledge, fiduciary relstionship, and facts besic *to the
transection).

{3) Stated that truth precludes sctions by Sissy for defamation
and false light.

{6) Differentiasted reppondeat superior lilability of the sohool
district from liability for negligent hiring or neglicent
supervision.

Relevant casesg

While it is not necessary to discuse cases, the following decisions
had some bearing on the =analvysis.

Micari v. HMann

McGrath v. Zeniih

DelMay v. Roberts

Kathleen K. wv. Robert B.
Sovereign Pocohontas v, Bond
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TORTE 1 -~ E¥aAM
Decenber 1989

This "Better Than Average” Essay Ansver
Wag Written by & First Semester Lay Student in the Course

[Partl I.
A. Acticons Againsl Sissvy.

{1y MISREPRESENTATION.

Sigey knev that Buitch’s motivetion in the affair was his desire
to earn 2 higher grade. This was & fact material to [Butch's
continuation ofl the "affairl, 31" and since Sissy had "superior
knowledge® that Butch was proceeding besed on a wmistaken fact, {which
wasl basig to the "transaction®, she had a duty to gpeak. Genersally,
there is no duty to spesk, however, in this situstion there was for
ithe reason stated. It could also he stated thaet there vwas =
fiduciary relationship (teacher/student) which would reguire Sissy to
speak.

Since this was an intentionsl misrepresentation, Butch could
receive agtual & punitive damages. He doeg not appear to have
incurred any financial-pecuniasry losses. However the
misrepresentation could be said to have caused the resulting physicsal
damages, in which case Sissy would be lisble for his hospital bills.

(27 BATTERY.

The action for Hatiery will be determined [based] on the
validity of Butch’ s consent.

Sissy intended to have sex with Butch, thereby satisfiving [(thel
lst element ~ intent to make contact. The Znd element - harmful or
cffensive touching - also appears to be met since they did have sex
which [it] could be seid was harmiul to Butch, apd was definitely
pifensive.

The key ig consent. Butech was mistaken asg to the reason for
consent -~ a8 bhetiter grade. linder the traditional approach, this would
be & cellateral matter (frauvd in the inducement) and the consent
vould be valid, However, under the modern approach;, his consent
vould be invalid, ss it was known ito Sissy, but not to Butch.

Two other consent issues could be brought up - (1) Butch’s
capacity to consent, in that he is & minor and {2) whether or not the
affair was illegal.

If the affair was illegal, there are 2 views as to the validity
of the consent., However, Butch appears to be 28 minor, and under
either view, his consent would be invalid, ss he iz in a "protected
group, "

Therefore, Butch’s zciion for battery would lie.

{3y  IRISHMD.

Butch could also have an action for IRISHMD ageinst Sissy. Simgy
would have bheen (1) substantislly certain that her affair with Butch
would cause severe mental distress. This is based on his age and
reasons for the affair., Therefore, Sissy would meet the intention to
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cause gevere mental disitress {reguirementl. Simsy s conduct was (2)

highly outragecus and (3) caused Butch to have (4) gevere mental
digtress. {See [dinfral)l

B. ACTIONS AGAIHNST SCHGOL.

If sny action would lie, 1t would be under the doctrine of
respondeat superior. However, the school district i not liable for
intenticnal toris of ewmplovees NOT acting in their employed
capacity. Clearly having sex vith a student is not within the
teacher’'s scope of employment and no action would lie for any of the
intentional torits noted.

There could perhaps be an action for negligence if the s=chool
failed to exercise due care in hiring Sissvy.

[Partl I1.

A. Sissy’'s asctions against classmates and the papers would be
hased on publication of 8 true private fact. Sinece this is a matter
of legitimste public concern, no action would lie. The

competence/morals of teachers is a matter of public concern.

Since the (statements werel true, no defawmation asction would be
actionable.

Since the newspaper was able to print the story based on s
matier of public concern, no action would lie asgeinst the students
for reporting the story to ithe press.

BATTERY DAMAGES. HNo proof of actual damages is reguired for
hattery, since it is one of the five intentiocnal torts which
descended from the writ of trespass (except for trespass DBA).

Butch would therefore be entitled 1o 8t least nominel danages
and any actual demeges proven as a result of the battery. Punitive
damages could also bhe awvarded.

IRISHD DAMAGES., Since Butch has proven he has suifered severse
mental distress, he could obtain actual damages for this. Ho nesd to
show physical harm. Butch could also be awarded punitive damages.
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Torts 11 Final Exam Prof. Vincent R. Johnscn /f,f”yfﬁ
Foguz: Negligence, May 1990
Strict Liability Three heours

PLEASE WRITE YOUR PERSONAL EXAM NUMBER HERE:

YOU MAY BRCIN READING THE INSTRUCTIONS
CONTINUE READING UNTTI YOU REACH THE POINT WHERE IT SAYS "sTOPR™

General Instructions:

1. Immediately place your personal exam number {not the number the
secretaries have written on this set of exam questions) on:
a) this set of questions {in the space provided above}l;
b} all blue books; and ‘
z) the right side of the the multiple choice answer sheet whare
it says "Student Name®

In addition, write your four-digit exam number, folliowed by five zavog in
the "spcial security number” boxmes at the top, left-hand corner of the multiple
cholce answer sheel. Then, blacken~in the nine spaces correspeonding to those

exam. Lf your questions are net prompitly turned in, your answers will not be
graded and you risk a failing grade. :

2. Ne one should leave the examination voom prior to handing in thelr exam,
axcept to find the professor, if he is in a different room, or €o g5 to
the restroom. Trips to the restroom are discouraged and should be made
only in the case of manifest necessity. Questions to the professor during
the examination are frowned upon ~- and generally do not elicit helpful
answers, Under no circumstances may Lhe examination materials be removed
from the examination rooms. If vou finish bhefore the end of the
examination fime, you should review your answers. You may leave guistly
once you have turned in all parts of your exam. If vou leave, please do
not congregate in the hall outside the examination rooms or talk in The
hall, as other examinations will be in progress.

3. Place a2ll books and papers, other than vyour examination materials, on the
floor, out of sight. Make sure there is a seab between you and the nszt
pRYSON.

b Except where instructed otherwise, you mav assume that comparative

neglipence and comparative fault have not been adopted.

" Ymost,” Yleast," and so forth.

5.  Watch for important words like "enly,
6. Multiple choice questions are worth 3 peints each. No penalty will be
assessed for wrong answers on the multiple choice. The essay portion is
worth 140 points,

7. Grades will be posted.

8. Please keep vour multiple choice answer sheet covered. To the extent that
you let others have your hard-earned answers, you run a substantial risk
not only of becoming invelved in an honor cede viclation, but that you
will come out lower in the scaled distribution of grades.

8. Cheating or giving assistance to another are, of course, abselutely
forbidden. The requirements of the Code of Student Conduct will be
enforced.

10, The exam will laszt three hours and will end promptly at the time I

indicate.
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You may make scoratch netes on the test guestions. Bub all answers must be
appropriately placed on vour answer sheef or in your hlue books. The exam
gquestions wiil be destrayed shortly after they are counted at the end of
the esxam.

If you use more than one blue book, staple them together. Do not,
hoveyer, staple the multiple cholce answer sheel to your blue book. It

goes on a sepavrabte pile.

Approximate time allocations: wmultiple choice - 2 hours; essay - 1 hour.

Good lucki Do your best! Have a great summer!

Multinie Cheice Instructions

Select the best answer for each multiple cheice guestion and mark it on
the computerized answer sheet in pencil.

1f, for example, vyou have narrowed the field of possible ansvers down to
two cheices and pne accurately states the majority tule and the other accurately
states a minovity vule, the former is the "bast™ answer.

STOP READING HERE UNTTL TNSTRUCTED TO GO FURTHER
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Esuay Question Instructions

It is impertant for you to grganize vour answer. Please exoress vour
thoughts clearly and accurately in properly punctuated, correctly spelled
sentences. Above all, please write lepiblv. Faillure to do so runs the risk
that your answers will be read by an irate professor. It is generally not
necessary to double space your handwriting.

Often it is usefsl to write on only one side of a page.

1f, during the essay, you remember that you neglected to mention a point
relevant to an earlier part of the discussion, include it where you have space
and, if necessary and desirable, place a cross-reference notation in the margin
adjacent to the earlier discussion (e.g., "But see * on p. 6"). I will make
avery effort to sort things out.

Select and address from a publig policy perspective ONE of the fellowing
six questions. You should, whevre appropriate, discuss net only public policy,
but relzted doctrinal developments in medern btort law. You may wish to refer to
histery, sccioelogy, economics, and the fike, in order to present a convineing
legal argument Lo suppert your position.

Choice (A}  Senater Hay's proposed tort reform statute provides for the
zbolition of the "eggshell skull” rule which presently requires & personal
injury defendant to take the plaintiff as she finds him? You are a legislative
staffer for 3enator Leah Hinojosa, and have been asked to advisse Senator
Hincjosa as tor the doctrinal impact of the proposed change: its desirability
as a matter of tort policy; and its likely effect on already-high consumer
insurance premiums.

Choice (B}  Jeff and Amelia Gonzalez had planned to watch their daughter
Catlin skate in the World Ice Skating Championships on television at the home of
their neighbors, the Sajoes. Immediately prior to Catlin's performance, the
television cable connection was disrvupted as a result of negligent equipment
maintenance on the part of the Cable Company. The S3ajoes' television could not
work without cable, and before the Gonzalezes could get to ancther TV, Catlin's
performance was over -- and they had missed a moment in thelr daughter's life
which they had waited a lifetime to sea. The Gonzalezes have sued the Cable
Company for damages based on negligence. The Cable Company argues that the
public duty rule -~ which never before has been applied fo an action against a
cable service -- should bar the agtion., Should The rule be extended to thisg
context to preclude an award of damages?

Cheice (G)  Should educators or educational institutions be subject to
liability for "educational malpractice” where a child of normal intelligence
graduates from high school with sericusly deficient reading and writing skills,
allegedly atiributable to negligent teaching? If so, what limitations should be
placed on the doctrine by a court which adopts this cause of action?

Choice (D) George, an 82-vear-old hospital patient, probably would have
died of & heart attack had he not been revived through electric shock. The
shock was administered by a hospital nurse who was unaware that George had
exercised his statutory rtight to execute a "do not resuscitate" order. The
order had been negligently misplaced by another hospital employee. Two days
after George was revived, he suffered z debilitating stroke, which has left him
partially paralyzed, bed-ridden, and unable to spsak. OGsorge has commenced a
Ywrongful 1ife" suit, alleging that the hospital wrongfully saved his 1ife. The
suit is the first of its kind in the state. Should the state high court
recognize such a cause of action? If so, what damages should be awarded.

Choice (R) During the past centuyy, mest jurisdictions have abolished
the concept of common law crimes and have provided that all criminal offenses
must be of statutery origin. Should common law tort law be abolished in favor
of an omnibus statutory tort code which would comprehensively set forth the
elements of all tort actions?

Cheice (F) Mr. Huber has proposed a change in the rules of preduct
liability. The change would bar any action for damages against the manufacturer
of a consumer product, if the product was manufactured in conformity with
federal agency-prescribed safety guidelines and placed on the market with agency-
prescribed warnings. BShould this new rule be legislatively or judicially
adopted?

[END OF EXAM]
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SECRET EXAM NUMBE

General Instruetion

b

immediately place vour secret exam number (1) in the space above, (2} on
the computer sheet for the multiple choice guestions, and {3) on your blue
book for the essay question.

All three items -- {1) test guestions, 1) computer answer shests and 3)
blue bopk{s) must not be removed from the examinatien room at any time
witheout the permission of the professor and must be handed in at the and
of the exam. If vou fail1l te hand in vour test guestions, vou run the very
serious risk of a failing grade.

Please place vour secret exam number, followed by five zeros, in the
appropriate blocks at the left-iop corner of the computer score sheet and
blacken in the corresponding spaces. For example, if vour number is
1234, write "123450000.7

1 strongly suggest that you procesd through the fest guestions in
sequence.  That is, do the multiple choicé guestions first, then the essay
gquastion.

The exam will be weighted as follews:

MULTIPLE CHOICE (3 points sach) -- 96 Points
ESSay -« 140 Pointg ¥

236 Points Total

% Kote: Virtually all of my essay grades will fall inte the 70-140 point
range, if the pattern of past years holds true. Do not, therefore, short
change the multiple chelice questions, Thinking that vour time is better
spent on the essay. A suggested time allocation is stated below.

The exam will last exactly twe hours. Failure to stop writing and
promptly surrender your exam when totified that time has expired will be
treated as a serious violation of the exam rules and will be appropristely
penalized.

Rough guidelines for allocating vour time are as follows:

Multiple Choice Questions 80 Minutes
Essay Question 43 Minutes

On the multiple choice:

- Watch for Iimportant words like "mest,™ "enly,'" "least," “unless,”
eto,

- Any reference to the Restztement is a reference to the Second
Restatement of Terts, unless otherwise indicated.
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- Each multiple choice question is worth 3 points; ne deduction will
be made for wrong "'guesses.”

- Please be very careful te place your answers in the correct spaces
en the computer forms.

~ Please keep your answer sheet covered., To the sxtent that vyou let
others have vour hard-earned answers, you not only chance becoming
involved in an Honor Tode violation, but also mum the very substantial
risk that you will come out lower in the scaled distribution of grades.

5. Regarding the essay:

- Your essay will be read as a whele and given a single grade. It is
not necessarily fatal to fail fo complete the esszay question, but vou
should make every effort to do so. :

- Please attempt to structure vour answer clearly. If you neglect to
cover a peint at the beginning of vour discussion, but mention it at the
end, I will do my best te sort things out. Sometimes a cross-reference in
the margin is helpful {e.gz.., "but see p. 4, below"),.

~ If it saves vou time, vou mav abbreviate names Lo a single initial
{e.g., Pawl = P, Ron = R, Queasy = (, stc.).

- Unless your handwriting is exotic or atrecious there is no reason
not to write on every line. Please write legibly. Faillure to write
legibly runs the risk that you exam will be read by an irate professor. I
prefer that you write on only one side of a page, but don't worry if you
forget this preference.

- Extrz blue books will be available at the front of {he room, along
with a few pens. Pleass make sure that all blue books are neatly stapled

together,

&. Trips to the restroom ave discouraged and should be made omly in the
case of necessity.

7. Grades will be posted in accordance with school rules,

8. You may mark on the exam guestions, but no such markings will be
taken into consideration in grading your exam,

9. Good luck! Do vyour best! Have a happy bheoliday!
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Fssay Question ;%jfizzlﬁ»

Grafiiti on bathroom walls has long been sophomoric amusement for men,
Recently, women students at Summa University have begun scribbling in one such
iocation with extremely serious intentions and potentially serious
consequences. As a result of the university's perceived insensitivity to
complaints of sexual assault and harassment and its disbandment of a campus
violence and discrimination taskforce, the women have begun compiling a list of
male students alleged to have harassed, assaulted, or raped women.

The 1ist began early in the semester when someone wrote the name of a male
student on a bathreoom stall and accused him of rape. That single scribble
triggered several sympathetic responses. ''Compile a list of other men on
campus to watch out for," urged one writer. At least 15 male students were
thereafter listed, most identified as rapists. One unsigned entry on the list
reads: "Believe me, I know what I'm talking about. Enid Fog raped me on
August 29 in the basement of the Chemistry Building.”

The university views the list as every bit as unacceptable as typical
sexist or racist scratchings. It has issued a statement condemning the list,
and has indicated that it will have the stall repainted as soon as the current
strike by university groundskeepers and maintenance workers ends.

Fog, a widely known leader of a major campus environmental organization
and an activist in community recyeling efforts, was teld by a female friend
that his name was on the list. She said that she was knew the charge was
untrue, and that when she agked other women about the graffiti, she could not
find a single person who would credit the statement about Fog.

In a letter to the editor of the Summa Daily News, headlined "I AM ROT A
RAPIST," Fog insisted that he was innocent of any offense. He wrote in part:
"1 am terribly embarrassed and deeply resent the fact that from now on there
will be women on campus who fear me."

Fog has contacted you to determine whether he has a colorable claim for
damage to reputation against either {(a) the university; (b} the woman who urged
creation of the list {call her Liz); {(c) the woman who wrote the entry about
Fog (ecall her Ruth); or (d) the woman who informed him of the entry (call her
Farah). Discuss all relevant issues and, to the extent possible, evaluate the
likelihceod of success of each claim. Candidly recognize ambiguities and
uncertainties. Indicate what additional evidence, if any, should be secured.

-- End of Exam -~
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MHodel Answer

Defamation -~ In General

Damage to reputation may be compensated through an action for
defamation. Falsity is an essential elewent of such an action;
therefore, the wviability of any such claim on the parit of Fog depends
upon the falsity of the rape charge. if ihe charge is substantially
true ~- which mey be largely za matiter of vhether Ruth consented to
gexual relations with Fog -- no action for defametion can lie.

The requirements of B defsmation =zction vary according to the
status of the plaintiff and the interest, if any, which the public
has in the discussion of the issue. Here, there is some uncertainty
az to vhether Fog should be considered a private person or a public
figure. On the one hand, there is no evidence. that he has thrust
himself into the forefront of any public controversy. Thaet tends to
suggest thet he is best considered 8 private individusl. On the
other hend, he is well known on campus as a result of his work far
the environmental organization and his recyecling efforts. To that
extent, there is reason to think that he may have good access Lo
means of rebutting false charges -~ in fact the campus newspaper
published his letter. Foag’s proper classification is a guestion of
law for the court.

The subject matter of the defamatory utterance at issue here is
not one of purely private concern. Many persons would find that
there is an important public interest in knowing whether a major
campus organization or community recycling effort is headed by a
rapist, & person willing to resort to viclence or forcibly place his
own gratification sbove the rights of others. Horeover, community
cancern about rape, which is evidenced by the creation of the list,
strongly suggests that the charge against Fog relates to a matter of
public interest. Accordingly, under Curtis Publishing and ¥Walker,
Fog will be required to prove actual malice if he is deemed by the
court to be a public figure. If he is classified as a private
figure, then, under Qertz, he will have to prove that the defendant
acted with fault as to falsity, meaning that the state may set the
standard as lov as negligence or as high as actual malice. In the
absence of proof of actusl malice, 2 Oertz pleintiff must prove that
he suffered actuval injury. That requirement can be satisfied here by
evidence of Fog’'s humiliastion. If Fog proves actual malice, an awvard
of presumed damages is constitutionslly permissible and could be
justified in many jurisdiciions by the fact that the scribbling
constituted libel and charged Fog with the commission of a serious
crime.
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. Presumably some of the damage to Fog’'s reputation is a result of
the fact that he publicized the contents of the statement by writing
to the editor. However, the betiter view would be to hold Ruth liable
for that republiication of the defamatory utterance, for it was
foreseeable that the content of the statement would have to be
revealed as part of any effort by Fog to invoke self help.

The University

It is uncertain whether an asction for defamation can be
guccessfully maintained against the university. There i no showing
that any sgent of the university uttered the defamatory charge, and
therefore liability vwould have to rest upon an omission, rather than
an affirmative act. The best case for lisbhility would be to argue
that the failure to remove the graffiti was negligence, for a
reasonable person would have done so. It could then be argued that
the negligent publication which resulted from the omission vwas
accompanied by evidence showing that the school was negligent,

reckless, or knoving of the ststement’s falsity -- assuming that
facts cen be adduced to shaovw that the universiiy was avware of the
graffiti and of Fog’s protestation of innocence. There are a few

decigions which have held that the failure to remove graffiti from a
public facility can give rise to liasbility, but others mre to the
contrary. To the extent that the remedy {(repainting or vashing =
small area) was simple and inexpensive, the maintenance wvorker's
. strike will probably not play a significent role in the analysis -~
unless the university can prove that it was legally obliged not to
uge other workers to perform meintenance functions during the strike,
which is probably not the caze.
Liz
Although Liz urged the creation of the list there is no reason
to conglude thet she did anything more then encourage truthiul
utterances. She cannot be held lisble for defamation.

Also, no action would lie against her for aiding and abetting
public disclosure of true private facts, for the siatement at issue
bears on the fitnese of a campus/community leader and thus is one in
which there is legitimate public interest. Horsover, 1in such an
action, Liz might argue the existence of a qualified privilege in
view of the fact that (a) other efforts to address violence and
discrimination had been shandoned and (b) the statement was published
only to persons {(women) whose interests might be in danger.

Ruth

The strongest suit far defamation would ke one against Ruth, and
the key issue vould be whether the statement was false. I1f g0, it is
likely that we can establish actual malice, since Ruth was in a

’ position where she virtually had to know the truth or falsity of the
statement. If somehow Ruth is found to be only negligent as to the
falsity of the charge, she might be able to invoke a gualified
privilege to defeat the action. The statement was published only to
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. a limited audience for the purpese of enabling those persons to
protect themselves, Ruth’'s motives appear to be good -- although
further evidence may shovw octherwvise. Under the restatement view,
negligence asg to falsity does not defeat a gqualified privilege.

Although the scribbling at issue contained some subjective
language, 11t should not be regarded as a statement of pure opinion
end thus constitutionally protected. The statement charges Fog with
a specific sct of vrongdoing and asserts a fact. It is possible to
verify, one way or the other, whether a rape took place on the 29th
of August in the basement of the Chemistry Building.

Farah

A repeater may be held lishle for defamation sven vwhere the
repeater states that she does not believe the statement, provided the
repeater acts with the reguisite degree of fault as to falsity.
Inasmuch as Farah "knew" that the statement was untrue, there is
proof of actual malice, assuming that "knew”®™ here means that Farah
vag "substantially certain” that the statement was false. If actual
malice 1 present, then it is impossible for Farah to assert a
gualified privilege despite the fact that she appears to have acted
in good faith in inquiring from other women whether the charge was
true. Of course, any action againgt Farah would have to be
predicated on her statements to oiher women, not on her statement to

. Fog, the plaintiff, If Farah acted in good faith in publishing the
statement, it may be assumed that a jury would be unlikely to subject
her to a large Jjudgment.

Mental Distress and False Licht

The constitutional limitations applicable to defamation will
probably also be applied to asctions for Intentional or Reckless
Infliction of Severe Menial Distress or False Light Invasion of
Privacy, each of which permit recovery of damages for harm to
reputation. (Bee Falwell v. Flvynt.) Therefore, there would appear
tc be little advantage, if any, in asserting those causes of actions.

{The essay question was based on, and some of the language was taken
from, an article on Brown University in a November 1990 issue of
Newasveek. ]
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This issue addresses the classic American educational
problem "Why Can't Johnny Read?" The public tends to blame
the deficiencies of our students on our teachers. Indeed,
the teachers of America do have a duty to properly educate
the students. The duty for each individual in the teaching
profession is that by holding themselves out as a teacher
(licensed as such in most states) the teacher impliedly repre-
sents that she has the reguisite degree of learning, skill,
and ability which ordinary teaachers in good standing in their
community normally possess. They alsc represent that they
will exert their best judgment, and exercise reasonable and
ordinary care and diligence in the use of their skills. If
the particular teacher holds themselwves cut &s a linguistics
expert, they imply that they can be held to the standard of
care of an expert in their field, which would make their duty
to the student even greater. This duty of educating the children
of our country 1is not one which teachers should take lightly

since ir success or failure at their task could shape the
stude adult life and ability to support themselves in an
ever-ihdreasing competiveness for jobs. Should the educational

! institutions bear a responsibility as well? Under the Master-
Servant Doctrine of strict liability, the insitution can not
be held liable for negligent hiring of an ungualified teacher.
; However, under the doctrine of respondeat superior, the school
. can be held liable for the negligence of the teacher if her
conduct was within the realm of her duties. Such negligence
in this case might very well be that of omission i n failing
to provide students with the reguisite tools for literacy.

Whether or not a breach has been committed would depend
on pertinent facts such as the willingness of the student
to participate and learn, or the involvement of the parents.
Surely, any student who is preparing to graduate recognizes
that his/her skills are insufficient, and if they don't, parents
should share the burden o?’helmg responsible for the lack
of progress on the sLudents §art. Refore liability is imposed
on teachers for breachﬁng'%ﬁéir duty, some consideration should
be made as to whether or not the student was an incorrigible

who would not have been able to learn from even the most comp-

‘“.

etent of teachers. Additionally, parents should be held contri-
butorily negligent for failing teo exercise their parental

control and assist the teacher in working with the student
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who refuses to learn. Students are tested on a regular

basis, so there's ample opportunity for all concerned to deter-
mine when adjustments are needed to facilitate the student's
learning process. The teacher and the institution keep such
test results on file, so they have actual or constructive
knowledge, and parents are typically required to provide documen-
tation to the school {(signed report card) that they are aware

of their child’'s progress or lack thereof. Aall parties in

seems to me must be comparatively at fault when the student
graduates unable to read and write. It can't be said that

"*but for" the negligence of the teacher, Little Johnny would

be able to read. Likewise, while it might be foreseeable

that negligent teaching would result in a student's insuffi-
cient education, it's also foreseeable that if a student doens't
want to learn and their parents don't care, they probably

won't learn.

The peolicies to consider indetermining whether to impose
such liability are as follows: 1) Does this impeosition of
liability on teachers for students deficiencies really base
liability on fault? BAs discussed supra, many parties are
to blame and this seclution tends to find a convenient scapsgoat.

2} How could the court possibly determine the proportionality

Lo attempt to impose this liability would create more problems

of which party was how much at fault? It would seem that //f, LWWWM

than it solves. To hold all parties egually might not truly
reflect liability proportionate to fault and vet trying to

establish meaningful ratios would be next to impossible because
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each party involved has their own view of why the problem \
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exists and it will invariably not be their fault to their

way of thinking.

4) Imposing this liability on educators and/or institutions
might have a deterrence effect in that it will force those
parties to take a closer look at their policies and re-examine
their effectiveness. However, such liability could also have
the delitericus effect of discouraging excellent potential
teachers from entering the teaching field for fear that they'll
be sued and suffer financial ruin and/or prefessional ostracism
because they were given an unteachable student to teach.

5) Schools in today's econonmy are already facing soaring costs
and having great difficulty raising the funds necessary to
provide a good guality education. This pelicy could serve

toc further drain the precious resources the schools are struggling
to hold onto. Private schools could foreseeably have to shut
down for lack of funds teoc pay the ever~increasing insurance

costs. Public schools would be forced to reguest more tax
increases to cover theilr increased insurance costs. 6) In

view of the frequency of this problem occurring, insurance
companies might refuse to cover this kind of liability altogether,
which further exacerbates the financial strain on schools

and teachers.

7} While proponents of this measure might suggest that
this liability would force teachers to utilize their resources,
i.e., teaching skills on slow-learners or uncooperative students,

letting the teacher absorb all of the blame prevents the student

from being placed in the position of having to utilize all
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of their resources as well as parents who tend to think that
teachers acting in loco parentls are responsible for rearing

their children for them.

The most manageable and practical solution to this problem
is not to c¢log the courthouse with more litigation, but to
lobby the legislature to impose new laws stating that a high
school diploma may not be received until the graduating student
has proven basic literacy skills. This forces specific performance
of & sort on our teachers and institutions to make sure they
teach the student properly or he'll stay there in school until
they do. It also forces the student and his parents to get
inveolved in the students academic progress and fosters predicta-
bility both in terms of what students can expect 1f thev don't
get an educaticn and what employers can expect when they hire
somecne who has a high school diploma. By allowing this
process to go through the legislature, the judiciary will
have exhibited its respect for co-egual branches, and can
rely on them to set forth practicable guidelines for adminis-
tering the program, which is, after all; the legislature's

function.
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Tssav Question Instructions

It is important for you to grganize vour answer. Please express your
theughts clearly and accurately in properly punctuated, correctly spelled
sentences. Please write legiblv., It is generally not necessary to double space
vour handwriting.

Often it is useful 1o write on enly one side of a page.

1f, during the essay, you remember that you neglected to mention a point
relevant to an garlier part of the discussion, include it where you have space
and, if useful, place a cross-reference notation in the margin adjacent to the
earlier discussion (e.g., "But see * on p. 6"). I will make every effort to
sort things out.

Select and address from ONE of the following six choices labeled (A)
through (F):

Choices (A} through (Bj: With reference to its history and legal
application, and its value and limitations as an instrument of public policy,
discuss the role in the law of negligence played by:

Choice A: Duty.

Choice B: TForeseeability.

—~

Choices € and D: From a legal and public peolicy perspective, discuss the
manner and extent 10 which the law of negligence seeks tc promote:

Cheoice C: Individual Responsibility.

Choice D: Economic Progress.

Choice E: From a legal and public policy perspective, discuss the
relationship, if any, between the "eggshell skull" rule and the "seatbelt
defense.”

Choice F: From a legal and public policy perspective, discuss the changes
in tort doctrine caused by the adoption of comparative negligence and
comparative responsibility.

b
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Approximate time: one hour.
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Ezsay Question Choice A:

To review the history of Duty, we'll begin with the period
just prior to the industrial revolution when the responsibility
oneggéd for another was clearly defined by special writs. These
writs based a duty to observe reascnable limits of conduct within
special relationships individuals had with each other such as
master/servant contexts. If the obligation was not legally spelled
out within one of these specific writs, no duty of care existed.
while tnis arrangement may have suited a more innocent and rural
environment when individuals lived their whole lives in relatively
protected and predictable confines, tne Industrial Revolution
cnanged that way of iife and thinking for all times.

With the infaniy of modern technology, the growth and expansion
ol the new machinef?oek precedent over more traditional value
systems and the overriding concern was for economic growth. To
foster sceonomic growth, businessmen could not be concerned with
negligent conduct or the resulting harm because it would hamper
their progress with small details like safety in the workplace
anda liability for injuries to the employees and consumers alike.

To facilitate this economic growth, duty obligations were established
by contractual agreements. One only had a duty of care to those
with whom he was in privity with. This greatly restricted the
limits of liability because anyone beyond the scope of the original
contract was not in privity and, therefore, not protected. Tort
law was evolving trying to create a duty of care tqﬁndividuals
based on their close connection with one another in the absence

of contract but even in the 1800's,«iwn 2 mail coach driver was
injured in an accident resulting from faulty maintainance of

the mail coach, his recovery was denied because he did not have
privity with the cocach repair company, only the coach company

and the repailr company were in privity and he was outside the

scope of the contract.

In the early 1900'=s, in MacPherson v. Buick, the closed

contract theory of duty was cautiocusly expanded when recovery
was allowed by the purchaser of a car from the manufacturer despite

the presence of the dealer as a middlieman.
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Although the negligence was not caused solely be the manufacturer,
the defective wooden wheel, made bv a parts manufacturer, was
deemed to have been installed without proper inspection, thersby
providing & basis for the negligence action against Buick. Buick
ried te avoid liability by using the Contract excuse, that the
manufacturer only was in privity with the dealer and not the
consumer, but the court held that the duty of care extended to

the purchaser.

J. Cardoz€)continued to link the concept of duty bevond

the restricting confines of contract theory to the more reasonable
and protective approach of foreseeability. In Palsgraf, he clearly
enunciated the standard that remains today as the law, the risk

to be perceived, defines the duty to be cbeved." Even though,
individuals may at one time have been able to rely on the mutual
consent form of contract law coupled with good faith dealings,
with the growth of industry, the only contracts available to
purchasers were ones of adhesion and not for their protection

at all. Commercial enterprises were findiang new and blatant wiss
to limit duty of care as to practically make the concept non-
existant.

In 1960, the court in Henningsen, provided a larger measure

of protection for purchasers when it held that the implied warranty
of merchantibility was extended to the uitimate consumer, not

just to original purchaser. Once a manufacturer looses a defective
product into the stream of commerce, the duty of that negligence
extends further to the protection of individuals that in the

past would not have been compensated for their injuries, in spite

of another's negligent acts. Although tracing the progression

of duty logically through products' liability, these examples

only are intended to reveal the evolution of the concept in all

areas of tort law. See Palsgraf. The courts have felt the need

to expand the definitiocn of duty from its narrowly early days
with the special writs to the modern concept for several different

reasons.,
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It seemed unfair that innocent viciims of ancther’'s negligent
conduct were denied recovery with reliance on privity of contract.
This was even more the case, when a wealthy corporation or manufacturer
was involved since theyvy could most reliably determine or remedy
the negligence, they could insure their products' safety and
let the insurance company spread the loss to all its policy holders,
thereby spreading the costs broadly to many instead of making
an innocent victim shoulder all the burden of an injurv suffered
through no fault of his®™ While manufacturers and other big businesses
were insulated frem liability for anv responsibility to either
consumers or emplovees, there was no deterrence to avold similar
injuries or try to imbprove product safety. It is fair that large
companies accept their dutv to protect foreseeable victims and
provide a fair rate of return for their shareholders as well
as compensating innocent victims who have relied on their care

in the production of the articles in use.
Now, duty is owed to those persons who are foreseeable victims

of another's unreasonable conduct. [t is predidable that if

one does not exhibit a reasonable standard of care towards others,
he will be breaching that duty of care and will be held accountable
for that breach. Because the injured party who has been placed

at risk of this unreasonable harm can now recover for his injuries,
the cost of the injuries suffered are no longer placed on one

who 1s blameless, but on the one who blameworthy. This seems

not only an equitable solution but will hopefully serve as a

deterrence against future careless conduct as well.
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