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Torts I Exam
St. Mary’s University School of Law

. December 1992
Vincent R. Johnson

Essay Question Notes and Mcdel Answer

[Note: During ¥all 19%2, Torts I was a three credit course
covering the basic intentional torts and defenses thereto,
basic rules on damages, and part of negligence (including
the Palsgraf duty rule, breach, and factual and proximate
causation -- but not including limited duty rules,
defenses, or joint and several liability). A good answer
to the essay guestion could have taken any of several
forms, and was not expected to discuss in any detail claims
for negligent infliction of mental distress or invasion of
privacy. What follows is a list of thoughts on answering
the essay question and an example of one approach to the
tort of ocutrage claim.]

Thoughts on the essay guestion

. 1. The answer should have discussed actions for both negligence
and the tort of outrage.

2. In connection with the discussion of the tort of outrage,
the answer should have:

- gtated that the action could be based on recklessness or
intent; defined those levels of culpability and identified the
facts relevant to such findings; precisely indicated that the
crucial factor was whether there was intent or recklessness with
respect to the mental distress, and not with respect to the act
of voyeurism.

- stated that the facts presently known do not appear to be
sufficient to satisfy the demanding standard imposed by courts
for proving the severity of mental distress; identified the
types of evidence that might satisfy that requirement; discussed
the remote, but colorable, possibility of persuading a court to
dispense with the severity element, as some scholars (including
Pedrick) have argued.

- defined "extreme and outrageous conduct” and taken a
position on whether that requirement was satisfied.

~ identified the apparently insuperable problems in proving
causation, including the fact it was not known who looked
through the peep hole or whether anyone viewed the plaintiff;
stated that intentionally or recklessly tortious actions on the
part of employees, 1f they occurred, probably would not be
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. imputed to the fitness center under respondeat superior;

discussed the unlikelihood that problems in proving causation
could be obviated by employing a res ipsa loguitur or
alternative causation theory, because such rules apply only in
cases where there is clear proof of harm and are normally
limited to negligence actions.

- discussed the availability of punitive damages, if

somehow an action for outrage could be stated.

3. In connection with the discussion of negligence, the essay
should have:

- identified the elements of that cause of action.

- clearly stated a theory of negligence liability =-- e.g.,
unreasonable falilure to discover and repair the peep hole during
the lengthy period in which it apparently existed.

- discussed the importance of whether the hole was located
in an area where it would have been observable through the
exercise of reasonable care.

- considered whether the loss of a promotion was damage
proximately caused by the alleged negligence and whether the
decision of the plaintiff’s employer was a superseding cause.

-~ discussed the policies relevant to the imposition of
negligence liability.

- identified briefly, if at all, the possibility of an
action for negligent infliction of mental distress, subject to
the limitations of that doctrine.

. - discussed the application of respondeat superior to a
negligence claim.

- stated that nominal and punitive damages are not
available for negligence.

- stated that there are no facts presently available to
establish liability on the part of individuals or any form of
concerted action liability.

Sample Discussion of The Tort of Outrage Issue

The egregious conduct which forms the basis for the present case
suggests an action under the tort of outrage (also know as an action
for intentional or reckless infliction of severe mental distress).
Most jurisdictions agree that in such a suit the plaintiff must
prove, by a preponderance of the evidence, that:

(1} the defendant engaged in extreme and outrageous
conduct;

(2) the defendant intended to inflict mental distress or
was recklessly indifferent thereto;

(3} the plaintiff suffered severe mental distress; and

{(4) the plaintiff’s mental distress was caused by the
defendant’s actions.

‘ Although the first requirement is very demanding, it may be
possible to establish that men spying on unclothed women is extreme
and outragecus, for that conduct so offends commonly accepted notions
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of decency that it is possible to argue that the conduct is "utterly
intolerable in civilized society.”

In addition, depending upon how the facts develop, it may be
possible to show that the plaintiff suffered severe mental distress.
In general, courts reguire a plaintiff to prove, through specific
evidentiary particulars, that the distress resulting from the conduct
was severe. Some courts go so far as to state that the distress must
be so extreme that no reascnable person could be expected to endure
it. The facts given to me indicate that female members of the club
have been embarrassed, and that Ms. Rangel thinks that the
embarrassing publicity accounts for a loss of her promotion.

Clearly, much more will be needed to prove severe mental distress.

We must obtain further information about exactly how her life has
been altered by the revelation. We need to explore such matters as
medical care, irritability, sleeplessness, ability to perform her
job, weight loss, and the 1like. If there is no convincing evidence
of severe mental distress, it will be difficult to prevaill on a claim
under the tort of outrage, as that tort is currently interpreted.
However, one might then argue that the doctrinal contours of the tort
should be changed. It could be argued to a court, as some scholars
have asserted, that the severity of mental distress should only
affect the assessment of damages. That is, it could be urged that
interegts of the law in deterring extreme and outrageous conduct are
sufficlently great to warrant an award of nominal damages.

It may be possible to establish the mental state that is
required for an outrage action. It seems likely that the voyeurs did
not act "intentionally" because they did not desire to cause mental
distress and that they were not substantially certain -- certain for
all practical purposes -- that the same would result. However, their
conduct may well gualify as reckless. As long as the peep hole
existed, it could be discovered; if it was discovered and publicized,
there was a high probability that the possibkble victims would learn of
it and suffer severe mental distress. That was a risk totally
disproportionate to the utility of the conduct (which was zero)} and
it was a risk consciously run by those who used the peep hole.

The major problem in an outrage action will be in proving
causation. Specifically, the identities of those who used the hole
is unknown. Indeed, it is not even known whether anyone viewed Ms.
Rangel while she was using the dressing room. Ms. Rangel will not be
able to recover if she must prove that some particular person looked
at her.

There are occasions when the law eases or shifts the plaintiff’s
burden of proof on the issue of caugation. However, 1t is not clear
that any of the recognized theories -- res ipsa loguitur, alternative
liability, enterprise liability, or market share liability -- would
fit here. Each of those theories comes into play only when it is
clear that the plaintiff has been injured and it would be unfair to
force the plaintiff to go uncompensated. Here, there 1is no clear
evidence of injury, only a possibility that Ms. Rangel’s privacy may
have been invaded. Where the fact of injury is uncertain, there is
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little reason for the courts to alter the usual rules on causation.
Moreover, if any of the above-mentioned theories were invoked, they
would be employed against a group of potential voyeurs. In a res
ipsa case, it would be difficult or impossible to show that the
defendants stood in an integrated relationship which made it fair to
require each to guard the plaintiff from harm by the other, because
the voyeurs may have included both employees and patrons. In the
absence of a showing of integration, res ipsa has not been availabkle
against multiple defendants. Alternative liability, enterprise
liability, and market share liability cannot be invcoked against
multiple defendants, unless the plaintiff can show that each was at
fault; in the face of the denials of knowledge made by the fitness
center staffers, it will be impossible to make such a showing. That
lack of evidence will also make it impossible to rely on a concerted
action theory to circumvent the necessity of proving who in
particular, if any one, viewed Ms. Rangel.

In the absence of proof of causation, an action for outrage will
fail.



The December 1992 Torts I Essay Question

Essay Question Instructions

It is important for you to organize your answer. FPlease exXpress
your thoughts clearly and accurately in properly punctuated,
correctly spelled sentences. Please write legibly.

The Essay Question

A recent law school graduate, you are a new assocliate in a law
firm which neormally handles business matters. A senior partner has
called you into her office to discuss what may be a perscnal injury
case. The matter involves Juanita Rangel, the daughter of the
principal owner of one of the firm’s major corporate clients.
Following an interview with Ms. Rangel, the partner authorized an
investigation of the events surrounding her case. Based on the
investigator’s report and information learned directly from Ms.
Rangel, it appears that the evidence will establish the following --
although this information is subject to change as the facts of the
case are developed:

Since early 1990, Ms. Rangel, an advertising executive, has
been a member of the Imperial Fitness Center, an elite athletic
club adjacent to an upscale shopping mall. Ms. Rangel has used
the facilities of the fitness center, including the women’s
shower and locker rooms, on a regular basis since joining the
club. She has typically gone to the center three or four times
each week, with the exception of the last six months, during
which time she has used the facilities, on average, not more
than once every week or ten days.

It has been learned recently, from a variety of sources,
that since the opening of the Imperial Fitness Center in late
1989, male employees have been spying on naked females in the
women’s locker room through a peep hole concealed behind a
utility vent. Apparently, several men have been involved in
these voyeuristic activities. In all likelihood, the "peeping
Toms" have included some, but not all, members of the seven-
member janitorial staff. It is also possible that some of the
twelve men on the fitness training staff, and perhaps some of
the male patrons of Imperial Fitness Center, have participated
in the conduct which is now the center of the dispute.

Since the Center opened in late 1989, several employees
have left the janitorial and fitness staffs, and others have
been hired. The list of patrons has also changed on a continual
basis, as persons have been added to or dropped from the
membership roster.
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The concealed peep hole was first made public on television
during a news program called The Ten 0’Clock Report. An
investigative reporter had received an anonymous tip about the
existence and location of the hole. The reporter, accompanied
by a film crew, called upon the Inperial Fitness Center.
Startled by the presence of the entourage, a recently-hired
assistant manager allowed the crew to enter, confident that no
peep hole existed. The footage shot by the film crew clearly
documents the existence of the hole. Moreover, the nature of
the opening suggests that it was made solely for the purpose of
enabling persons to spy on women undressing, or already
disrobed, in the adjacent locker room.

Of course, there is no documentary evidence to show when
the peep hole was used, or who was spied upon. The present
members of the janitorial and fitness staffs all deny that they
knew of or looked through the hole. They state that they first
learned of the hole’s existence during or after the television
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ST. MARY'S UNIVERSITY
SCHOOL OF LAW

TORTS I FINAL EXAMINATION
Professor Vincent R. Johnson
December 1963

Essay Question Instructions

It is important for you to organize your answer. Please express your thoughts clearly and
accurately in properly punctuated, correctly spelled sentences. Please write legibly.

The Essay Question

A recent law school graduate, you are a new associate in a law firm which normally
handles business matters. A senior partner has called you into her office to discuss what may be a
personal injury case. The matter involves Juanita Rangel, the daughter of the principal owner of
one of the firm's major corporate clients. Following an interview with Ms. Rangel, the partner
authorized an investigation of the events surrounding her case. Based on the investigator's report
and information learned directly from Ms. Rangel, it appears that the evidence will establish the
following -- although this information is subject to change as the facts of the case are developed:

Since early 1990, Ms. Rangel, an advertising executive, has been a member of the Imperial
Fitness Center, an elite athletic club adjacent to an upscale shopping mall. Ms. Rangel has used
the facilities of the fitness center, including the women's shower and locker rooms, on a regular
basis since joining the club. She has typically gone to the center three or four times each week,
with the exception of the last six months, during which time she has used the facilities, on
average, not more than once every week or ten days.

It has been learned recently, from a variety of sources, that since the opening of the
Imperial Fitness Center in fate 1989, male employees have been spying on naked females in the
women's locker room through a peep hole concealed behind a utility vent. Apparently, several
men have been involved in these voyeuristic activities. In ail likelihood, the "peeping Toms" have
included some, but not all, members of the seven- member janitorial staff. It is aiso possible that
some of the twelve men on the fitness training staff, and perhaps some of the male patrons of
Imperial Fitness Center, have participated in the conduct which is now the center of the dispute.

Since the Center opened in late 1989, several employees have left the janitorial and fitness
staffs, and others have been hired. The list of patrons has also changed on a continual basis, as
persons have been added to or dropped from the membership roster.

The concealed peep hole was first made public on television during a news program called
The Ten O’clock Report. An investigative reporter had received an anonymous tip about the
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existence and location of the hole. The reporter, accompanied by a film crew, called upon the
Imperial Fitness Center.

Startled by the presence of the entourage, a recently-hired assistant manager allowed the
crew to enter, confident that no peep hole existed. The footage shot by the film crew clearly
documents the existence of the hole. Moreover, the nature of the opening suggests that it was
made solely for the purpose of enabling persons to spy on women undressing, or already disrobed,
in the adjacent locker room.

Of course, there is no documentary evidence to show when the peep hole was used, or
who was spied upon. The present members of the janitorial and fitness staffs all deny that they
knew of or looked through the hole. They state that they first learned of the hole's existence
during or after the television report. The hole was sealed by the fitness center immediately after
the report aired.

The embarrassment suffered by female members of the fitness center has been greatly
increased by recent newspaper reports of rumors about photographs. According to the rumors,
pictures of some naked patrons were taken and are going to be used for blackmail purposes.
These allegations have attracted a great deal of attention because, like Ms. Rangel, many of the
female patrons of the club occupy high-profile positions in the community. Ms. Rangel believes
that she was passed over for a promotion at her advertising firm because it was well-known that
she was a regular user of the Imperial Fitness Center, and thus there was a "risk" that
embarrassing photos might become public and adversely reflect upon her firm,

The partner who has sought your advice does not regularly practice in the field of torts.
Based on your knowledge of Torts 1, please prepare for her a brief memorandum discussing any
claims Ms. Rangel might file, including a candid assessment of their likelihood of success. It s
especially important that you be realistic in your assessment of the changes of prevailing, for the
firm will handle the case on a contingent fee basis, if it recommends filing suit. (Do not discuss
any possible claims by Ms. Rangel against the television station, television reporter, film crew, or
newspaper.)

[END OF EXAM]
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Torts I Fall 1994 Essay Question

(This question raises a range of issues relating to simple
intentional torts and basic negligence, including parental liability
for the torts of children, concerted action liability, insurance
coverage of tort damages, and the consequences of classifying a
defendant's conduct as intentional, reckless, or negligent.)

It is important for you to organize your answer. Please express your thoughts clearly and
accurately in properly punctuated, correctly spelled sentences. Please write legibly.

Alvin Archtall had just turned seventeen years of age. To celebrate the event, his friends,
Bob Boxer, 16, and Camilo Cochran, 18, decided to "do some damage.” They told Alvin that
they would pick him up at 11 p.m. for an evening he wouldn't forget. Alvin said that he would be
waiting in his mother's Winnebago travel trailer parked along side their house, Alvin's parents
were away on vacation in the Virgin Islands.

In preparation for the evening, Bob brought a semi-automatic rifle that his father had
purchased so that he could protect the Boxer family. {Unlike the Archialis and the Cochrans, the
Boxers lived in a bad part of town.) Bob's father had told him on several occasions never to
touch the gun. Bob was able to "borrow" it because the gun cabinet in which it was kept had a
broken latch, which hadn't worked for years.

Camilo had crashed his parents' Lexus a week earlier, and they refused to let him use any
of their other cars for 3 months. To deal with that problem, Bob berrowed his girlfriend's car, a
white '69 Mustang with a hood scoop, dual racing mirrors, and a loud muffler, telling her that he
needed it for some "special business."

At 11 p.m., Bob and Camilo picked up Alvin. They ali had been drinking,
Notwithstanding a curfew ordinance which made it unlawful for persons under 17 years of age to
be on the streets after 10 p.m. (except when accompanied by a parent or guardian), they headed
for Royal Boulevard, the wealthiest street in the city. As the car squealed around the corner onto
Royal, Bob pointed the rifle out the window. Camilo pressed the gas pedal to the floor, then
velled "watch this." The car roared up the street. Asit did, Bob fired a round of ammunition
toward the houses they passed. Alvin was startled, indeed horrified. But he didn't want to let his
true feelings show for fear of being ridiculed. As soon as the noise died down, he managed to say
"That is so cool," but nothing more.

The bullets cut a swath of destruction, splintering trees, striking walls, and breaking glass.
One shell broke through the library window of one of the mansions, injuring a voung child, who
was being rocked to sleep in his mother's arms. When the child's mother, Delia, saw the baby .
spattered with blood, she collapsed with grief and shock. The child fell from her arms, struck his
head on the marbie floor, and died.

Delia and her husband have consulted you for advice on whether anyone can be held liable
for the harm that has been done. Indicate what theories of liability, if any, are worth pursuing,
and whether you would be willing to handle the case on a contingent fee basis. I vour analysis
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requires additional information, please indicate what facts you want to investigate. Candidly
. acknowledge any obstacles to recovery,



TOrTS I FINAL EXAMINATION
DECEMBER 1996

ST. MARY’S UNIVERSITY

SCHOOL OF LAwW
PROFESSOR VINCENT K. JOHNSON

The Essay Question

The following article appeared in the San Antonio Express-News on November 13, 1996
Please read the article, then discuss whether, and on what basis and to what extent, The Jenny
Jones Show could be held liable in tort to the Amedure family. You should assume that the
person grading your essay is unaware of any facts relating to the matter other than those
discussed in the article. Therefore, if you know other information about the case and intend to
rely on that information in your analysis, you must disclose those facts in your essay: The essays
with be graded in a manner so that a good grade does not depend upon whether the writer has
information not contained in the article quoted below.

PONTIAC, Mich. -- In a case that put “ambush television” on trial, a “Jenny Jones
Show” guest Tuesday was spared a mandatory life in prison and convicted of second-
degree murder for shooting a gay man who revealed a crush on him during a taping.

In deciding against a first-degree murder conviction, the jury found 26-year-old
Jonathan Schmitz acted without premeditation in the 1995 slaying of Scott Amedure, 31.

Schmitz could get anywhere from eight years to life in prison, with the possibility
of parole. First-degree murder carries no hope of parole.

Jurors said they concentrated almost entirely on Schmutz's state of mind when he
shot Amedure, who revealed an attraction to Schmitz three days earlier as a studio
audience whooped and hellered.

Juror Joyee OBrien said that for Schmitz, it was like “someone pulls the rug out
from under you.”

“Hven a sane person might have trouble dealing with all that stuff,” O'Brien said.
The case had focused attention on “ambush” television and titillating daytime TV
tactics, with Schmitz's lawyers arguing that the show misied him into believing he was

going to meet the woman of his dreams.

They said he was publicly humiliated when his secret admirer turned out to be a
man. That, coupled with his history of depression, suicide attempts, a thyroid ailment and
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other problems, left him incapable of forming the intent necessary to commit first-degree
murder, his lawyers said.

The jury of seven men and five women deliberated all day Friday and about 2 %
hours Tuesday before reaching its verdict, rejecting the lesser charge of manstaughter.

“We all felt he had a definite mental problem ... and the show exacerbated that,”
said another juror, Dale Carlington.

Prosecutor Roman Kalytiak said: “I think we had a more compelling case with the

facts. The defense had a more compelling case with making jurors feel sorry for Jonathan
Schmitz.”

Defense attorney James Burdick said Schmitz would appeal and predicted the
judge would be lenient at Schmitz's sentencing Dec. 4 and give him the minimum.

Amedure's brother, Peter Amedure Jr, said he was disappointed by the conviction
on a lesser charge and that his family would press ahead with its $25 million lawsuit
against “The Jenny Jones Show.”

“None of this would have happened if it wasn't for the Jenny Jones show's
exploitation of homosexuality, a sensitive issue, and then exploiting those persons that had

difficulty with the tolerance of homosexuality, such as Jonathan Schmitz,” he said.

The show's producers denied misteading Schmitz to get im to go on the episode,
which was titled, unbeknownst to Schmitz, “Same-Sex Secret Crushes.”

Jones testified she knows very little about how her show operates and usually gets
the scripts the night before 2 taping,

The show was never aired, but was played for the jury.

In it, Amedure outlined sexual fantasies of Schmitz involving “whipped cream and
champagne” and rhapsodized about his “cute, little, hard body.”

Schmitz reacted with an embarrassed smile but no apparent anger. He turned
away when Amedure put an arm around him and tried to kiss him.

“I'm definitely a heterosexual, I guess you could say,” Schmitz said.

Three days later, Schmitz bought a shotgun, drove to Amedure's mobile home
nearby and killed him at his doorstep.

Schmitz's parents testified that their son behaved oddiy as early as 3 years old,
when he would bang his head against the wall in anger. They said by the time he was 10,
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he was battling weeks-long periods of depression, Later, he attempted suicide several
times.

A Detroit gay rights group that saw the shooting as a hate crime said it was
satisfied by the conviction.

In a statement, Telepictures Productions, which owns “The Jenny Jones Show,”
said of the verdict: “It doesn't lessen the sadness and sorrow we feel about the senseless
murder of Scott Amedure and the pain and sorrow his family and friends have been
suffering.”
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Torts II
Final Examination (Essay Portion)
Spring 1995

Vinceni R, Johnson
St. Mary's University, Revised 4/5/95

Question:

Senator Verde, at the behest of constituents, has proposed to the state legislature the
following plece of legislation:

Property Possessor Protection Act of 1995

1. No possessor of real property shall be liable in tort for the death or injury of an
invitee resulting from a condition or activity on the property, unless it is established
that the possessor’s conduct amounted to gross negligence, recklessness, or intentional
tortious conduct.

2. Subdivision one of this Act does not apply or modify existing law if a profit-
generating business relationship existed between the possessor and invitee for a
continuous period of not less than two years immediately prior to the date of the
accident.

3. Notwithstanding subdivisions one and two, no tort action may be commenced
against a possessor based on death or injury of an invitee if such harm resuited from a
dangerous condition which existed on the property at the time the possessor first
acquired possession of the property.

Except as modified by subdivisions one, two, and three of this Act, prior law remains
in effect.

The Senator for whom you work has asked you to assess the impact and desirability of the
proposed changes in light of relevant policy considerations and contemporary trends in tort
law. Your memorandum should reflect a clear understanding of tort law and your capacity for
careful evaluation of legal issues.

You are not expected to undertake independent legal research; rather you are to
demonstrate your knowledge of the Torts I and II courses as they were taught. You may
discuss this question with anyone. You may work alone or in a team of two or three persons,
in which case the secret exam number of each contributor must be placed on the memorandum.
. No one outside of your team may read or comment upon your written memorandum. Please



follow this rule faithfully in order to avoid becoming involved in charges of an honor code
violation.

Time:

Do not spend a disproportionate amount of time writing your memorandum. The
project is not intended to derail your work in this or other courses. Rather, the objective is to
ensure that you have a chance to demonstrate what you know under circumstances that
minimize the potential unfairness of a timed essay examination. Once you have thoroughly
reviewed the course, it should take no more than a few hours to draft and polish your
memorandum. A solid, thoughtful effort will carry the day; brilliance is not required for a
good grade on this part of the exam.

Points:

Memos will be scored on a 140 scale, and most grades will fall between 75 and 125.
The examination administered during the assigned final exam time slot will consist solely of
mutltiple choice questions. They will be worth 3 points each, and there will probably be a total
of about 40 or 50 questions, although the exact number has yet to be determined.

It makes no difference whether you favor or oppose the proposed legislation. What
matters is how well you justify your position from the standpoint of existing law, public
policy, legal history, and practical implications.

Format:

Your memo should be typewritten or computer printed. The length must be not more
than one and one-half, single-spaced pages, with one inch margins and 12-point (standard)
typeface. Footnotes {or endnotes) are not permitted. Include citations, if any, in the text of
the memo. You may (but need not) cite or quote cases in support of your argument, but only
cases sef forth or cited in SATL. You may also cite or quote law review excerpts and textual
notes contained in SATL, if you think that is useful. Your citations may be in abbreviated
form (e.g., See Palsgraf, SATL 218).

Do not plagiarize.

Do not place your memo in a special folder or binding. Simply staple the pages
securely in the upper left-hand comer. You do not need to use special fonts; plain typeface is
fine.

Due Date:
A student should never attempt to write a paper during examinations. Therefore, all

memos will be due on Wednesday April 26 by 4:00 p.m. They may be turned in to Caroline
Buckley, the secretary near my office (LF 250).



