
FINAL EXAM

Procedure II -
Fall 1989

Professor Richard E. Flint

The examination consists of two essay questions of equal
value. I would suggest that you read the fact patterns very
carefully and answer each question fully and concisely. As law-
yers make their living not only through their oral skills, but
also through their written word, I expect a well written answer.
Good luck and happy holidays!

ion No . 1:

Joe “General” Sherman (“Sherman”), a resident of the state
of Pennsylvania who had n~b~en in the state of Texas nor had
he eve Qn~3acLed~anybu~fless in Texas, was driving his white
steed (a “Corvette”) through Texarkana, Texas late one afternoon
after havin~ pillaged (“gotten drunk”) in Little Rock, Arkansas,

when his collided with a vehicle owned by Robert E. Lee, V,
(“Lee”) and driven by his fiancee, Southern Mist (“Mist”).
Sherman immediately floor boarded his steed and headed back to
Arkansas with the express intent of never visiting the Lone Star

• state again. One and a half years later, Lee sued Sherman in a
county court—at—law in Texarkana, Texas (which had subject matter
jurisdiction over all cause of action where the amount in contro-
versy was less than $50,000.00) seeking to recover property dam-
age for his vehicle. In his petition, he alleged the court had
per~9~kjurisdiction over Sherman pursuant to the Texas Lona_Arm
statute and asked that the clerk serve citation on Sherman by
serving the chairman of the State Highway and Public Transporta-
tion Commission in Austin, Texas. He further alleged that the
defendant Sherman had been negligent in driving his vehicle and
that such negligence was a proximate cause of the damage to his
car in an amount of $25,000.00. He also sought attorneys fees
in the amount of $26,000.00. Although attorneys’ fees are not
recoverable in this type of action, Lee’s lawyer thought that
they were. Sherman subsequently received by 6~l~ United
States mail the citation from the State Highway andWfflic Trans-
portation Commissions office and threw it in the trash can with-
out reading it or consulting an attorney as to the legal effects
of the citation. The sheriff’s return indicated that the State
Highway and Public Transportation Commission was served on Decem-
ber 1, 1989. Lee took a default judgment against Sherman for
$25,000.00 in property damage and $25,000.00 in attorneys’ fees
on December 16, 1989. The district clerk failed to notify
Sherman of the judgment. Sherman was then served a new citation,..1 ~

in his ident state in a suit to enforce the judgment filed
thirty 31 days later. Sherman hired a lawyer to defend the
suit. e lawyer filed an answer stating that the initial
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judgment was based on defective pleadings because the petition
was vague and ambiguous and subject to special exceptions. While
he was defending that lawsuit in Pennsylvania, Sherman hired a
Texas lawyer who advised him that he needed to file a ‘writ of
error” in Texas in order to preserve his rights. He instructed
the attorney to file the writ of error. While both of these pro-
ceedings were pending, Sherman then filed his own lawsuit in dis-
trict court of Texarkana, Texas against Lee and Mist to recovery
for personal injury damages. His petition claimed that Mist had
failed to stop at a stop sign and that as a result the collision
occurred, He sought a judgment against Lee and Mist, jointly and
severally. Both Mist and Sherman filed their answers and
defended the suit.

Assume that the statutes, rules, and case law Pidentical
in Texas and Pennsylvania. Please discuss what additional argu-
ments you would make in defense of the lawsuit in Pennsylvania
and whether any of such arguments would be successful. Please
state whether the writ of error would be successful (and why or
why not). In the event that Sherman lost both of the
above—referenced suits, what additional legal advice, if any,
could you give Sherman? If you were Lee and Mist’s lawyers state
what defenses you would assert, if any, in the lawsuit being
brouaht aaainst them in the district cqart of Texarkana, Texas,
~sul~. _________

Question No. 2:

In January 2, 1989, Yankee National Bank (“Bank”) regretta-
bly in Lubbock, Texas made four separate loans to Bubba Jackson

“Bubba”), the great-grandson of T. J. “Stonewall” Jackson
(“Stonewall”), each in the amount of $1,000.00 and each due with
interest and principal on June 1, 1989. Bubba (unlike his bril-
liant great—grandfather) took the money, went to Las Vegas and
lost it. Thus, he was unable to pay the Bank its money back when
it made demand. Bubba was a resident of Jackson, Mississippi and
other than the transaction described above, his recollection was
that he had never in his entire life been in Texas nor had he
conducted any business operations in Texas. The Bank hired Dirty
Rotten Yankee (“Dirty Rotten”) to pursue the litigation against
Bubba. Dirty Rotten (whose intelligence level was just below
that of a rock) decided to file a lawsuit in Lubbock district
court on the first note. His pleadings were proper and the ser-
vice was made on the Secretary of State who subsequently for-
warded the citation to Bubba-in Jackson. Bubba hired a Texas
lawyer to file a Rule 120(a) motion on his behalf. The Rule
120(a) motion stated that Bubba was not amenable to service
because he had never been in the state of Texas and because there
were numerous defects in the service. The alleged defects
included the fact that a copy of the petition was not attached to
the copy of the citation, the date of issuance of the citation

• was blank, the name of the District Clerk was not on the form,
and the citation was directed to the Secretary of State. Dirty
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Rotten having made a large political contribution to the district
judge was able to the get the clerk of the court to set the spe-
cial appearance down for hearing without giving any notice to
Bubba ‘s lawyer. The special appearance was overruled and a
default judgment was entered as Bubba’s lawyer had failed to file
an answer. Shortly upon learning of this disastrous occurrence,
Bubba’s lawyer filed an injunction suit in another county to stop
enforcement of the first judgment as the sheriff was about ready
to execute that judgment on a piece of property allegedly owned
by Bubba (his aunt had left it to him but had not told him). The
court granted the injunction finding that the judgment of the
district court in Lubbock was void. At this time, Dirty Rotten
filed a second lawsuit in another Texas district court to recover
under the second note. The lawyer for Bubba filed an answer that
contained only special exceptions to the plaintiff’s pleadings
and a general denial. He immediately requested a hearing on the
special exceptions which the court granted, and without giving
the Bank leave to amend, dismissed that lawsuit. Dirty Rotten
was now extremely frustrated and decided to file a third lawsuit
on the third note. By this time, Bubba had conceded that he was
amenable to the jurisdiction of the Texas courts but wanted to be
sued in a county other than that in which suit had been filed.
The notes required that payments be made in Dallas County as
opposed to Lubbock County where the third suit was filed. His
attorney then filed an answer which contained only a general
denial and various affirmative defenses (I hope you know which

• ones they should be). Subsequent to that time, he amended his
pleadings seeking to assert a Motion to Transfer Venue to Dallas
County. That case finally went to trial. During the trial of
the lawsuit the Plaintiff sought to introduce evidence that was
not ~in his pleadings. Bubba’s lawyer did nothing.
Then questions (special issues) were proposed by both the
plaintiff’s lawyer and Bubba’s lawyer based on his pleadings.
There were no objections to the questions (issues). The jury
came back and nailed Bubba to the floor and a judgment was pre-
pared. At this time, Bubba’s lawyer objected on the grounds that

~f\ the judgment did not conform to the plaintiff’s pleadings. A
fourth lawsuit was then filed by the Bank. Bubba~s lawyer
answered and filed a counter—claim against the Bank alleging a
lender—liability claim (usury) on all four notes. The court
after a non-jury trial denied the bank recovery on the note and
entered judgment on Bubba’s counter-claim.

Discuss all procedural problems generated by this fact situ-
ation. Specifically take each lawsuit (all five of them) and
discuss in detail (1) the va-lidity of the court’s judgment or
order; (2) what remedies, if any, are available for the party or
parties adversely affected by such action; and (3) what should be
the final outcome of each lawsuit.
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