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This examination consists of ten questions of equal weight.
is a closed boock exemination. Good luck.

Greenbriar LTD and Fred Rizk {("Greenbriar”) defaunlted on a
note held by Chase Manhattan Bank {(the "Bank”). After fore-
closuzre and sale of the property securing the note, the Bank
brought a defliciency action against Greenbriar. Greenbriar
filed a general denial and counterclaim alleging wrongful
foreclosure, breach of contract, and breach of the duty of
good faith and fair dealing seeking damages in excess of
$1,000,000. Greenbriar moved for summary judgment on
Chase's deficiency claim. The only evidence that Greenbriar
submitted was 1its sworn denial under Rule 93 that it had not
executed the noite in guestion. Chase did not f£ile a
response to the Motion for Summary Judgment. On December
30, 1988, the trial courit granted Grezenbriar’'s motion and
signed the Summary Judgment denying recovery on the Bank's
deficiency claim. The Judgment did not mention or refer to

Greanbriar’s counterclaim.

After the tyial court denied the Bank's Motion to Sever
Greenbriar’'s counterclaims, the Bank filed & neotice of
intent to take Fred Rizk's deposition ceoncerning the facts
supperting the Greenbriar counterclaim. Rizk failed o
appeay although proper notice had been complied with. The
Bank filed a Motion to Compel appearance at the deposition
and for sanctions. On June, 198%, the trial court entered
an order denying the Bank's Motion to Compel stating that
the December 30th order had become final and as such the
Court had lost its plenary jurisdiction.

The Bank now comes to you. What steps would you recommend
for Chase and what should be the outcome?

Neary sued Check on promissory note. On February 26, 1987,
the trial court entered a summaryv judgment in favor of
Neayy. On March 9, 1987, 11 deys later the trial ccurt ren-
dered a new and reformed judgment which varied from the Feb-
ruary 26 judgment only in that the judgment now stated that
Neary could use all writs and processes to ceollect its judg-
ment and that all relief not expressly granted was denied.
Check filed a Motion for HNew Trial on March 18, 1987 and




deposited cash in lieu of an appeal bond on June 4, 1987 (87
days after the March 9th Judgment but 98 days after the Feb-
ruary 26th Judgment). The Court of Appeals dismissed this
for want of jurisdiction. What should the Supreme

Court of Texas do?

appeal

J. Manuel Banales falled to timely file a Motion for Rehear-
ing in the Court of Appeals. Within fifteen days after the
last date for f£iling the motion he filed a Motion for Exten-
sion of Time for Late Filing of the Motion for Rehearing
supported by his Affidavit that he was unaware that the fil-
ing of Motion for Rehearing was a pre-reguisite to appeal to
the Supreme Court. What should the Court of Appeals do?

Broadway National Bank (the "Bank")} initiated & lawsuit
against Sharp and Ludlum for construction of a will contain-
ing a Testamentary Trust of which the Bank was Trustee. The
trial court resolved by summary ijudgment all issues except
what amount o©f attorneys’ fees the Bank should recover.
That single issue was to be tried before the (Court without a
jury. A little more than a year befcore the trial Sharp and
Ludlum served interrogatories upcen the Bank inguiring in
part as to the identity of any expert witness whom the Bank
might call at trial The Bank responded: "None designated
at this time.” The Bank never supplemented this answer.
Twenty-six days before trial, counsel for Sharp and Ludlum
received the Bank's notice of deposition of an attorney whom
the Bank intended to call as an expert on attorneys’ fees.
That deposition was conducted within a week of trial and
counsel for Sharp and Ludlum attended and guesticned the
witness. On the day of trial, counsel for the Bank
announced that he intended to call himself, the attorney who
had been deposed a few days earlier, and one other attorney
to testify as experts on attorneys’' fees. Counsel for Sharp
and Ludlum objected to the admission of expert testimony
from any of these witnesses. The Bank's position was that
it had orally identified its attorney fee experts mcre than
once in advance of trial, that opposing counsel knew the
only trial issue was attorney fees, that opposing counsel
waived any objection by appearing at the deposition a week
befcocre trial, that he was never reminded to supplement his
answers, and that his failure to do s0 was inadvertent.
Assuming that all of these explanations are true, should the
trial court permit any expert testimony con attorneys' fees?
Why or why not? .

Billy Briscoe ("Briscoe”) was injured on the job on July 2,
1984, when a rock struck his left leg. He was taken to the
hospital, treated and released that same day. Briscoe
returned to work a few days later but in September he sought
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medical awtention for a herniated disk in his hack Briscoe
brought a workers’ compensation suit alleging that the
injured back was caused by the accident on Ju$v 2, 1%84 and
that the injury to his back has leftr him Loually cr par-
tially incapacitated. Although the jury found that Briscoe™ ]
had sustained an injury, it answered no to the guestion ask-
ing whether the injury was a producing cause of any incapac-
ity; thus, the trial court rendered a take nothing judgment
against Briscoe. The Court of Appeals reversed and COCA
remanded, holding that the fjury finding on producing cause
was against the great weight and preponderance of the evi-
dence as fcllows: "There 18 no dispute he sSustalnied some
disability, albeit minor. 2All the medical evidence attrib-
uted some disability to the injury. We therefore sus;ain
this point of error” (that is, that the jury answer "No~
was against the great weight and preponderance of t§€“§§§:“
dencej . The insurance carrier’s application for writ of
error was granted and without hearing oral argument, the
Supreme Court reversed the judgment of the Court of Appeals
and resmanded the cause to that Cfourt for further consider-
ation. Please discuss all of the legal reasconing to support
this decision of reversl and remand to the Court of Appeals.‘)

Best ("Best”) purchased from Ryan Oldsmobile ("Ryan”) an
existing Harley-Davidson Motorcycle Dealership
{ "Harley~Davidson”). A lender had a lien onall the inven-
tory of parts and motorcycles. Such debt was not assumed by
Best nor was the lien released. Best alleged that Ryan had
represented to him that the purchase o©of the dealership
included the ability to purchase more inventory from
Harlev-Davidson. Much to his surprise that was not the
case. In fact after the sale the lender sued Ryan and
repossessed the motorcycles which was subject to a
filcor-planning lien. Best then sued Ryan under the DTPR.
The jury found that Ryan misrepresented the contract convey-
ing the dealership and the misrepresentation was Xknowingly
made and the producing cause of damage to Best. The trial
court granted a Judgment N.O.V. for Ryan on the basis that
there was no e evidence to tie his damages (lost profits and
lost of bargain as his business closed) to a misrepresenta-
tion in the contract since his damages resulted in the lend-
ers seguestration ©f the motorcycles only. This decision
was affirmed by the Court of Appeals. The reccord on a panel
contained the following evidence: Ryan misrepresented the
status that Best would enjoy as a Harley-Davidson dealership
including the ability to buy parts and vehicles as Mr. Ryan
had been buying. Ryan had said he would "take care"” of the
debt and lien. Wwhat should the Supreme Court do with this

case?




Stanley Pirtle brought suit for speciiic perfcrmance
removal of g¢loud on 312 acres of land. Firtle sus

regory, Grady Gregory, and Xathy (oker because they
contract in writing but failed to execute an ©il and gas
lease to Pirtle as lesses. Layne and Grady Pirtle later
executed an 0oil and gas lease on the property to Flanagan.
Pirtle originally sued Flanagan as cne of the defendants,
but took @ non-suit as to him. The trial court renderad
Judgment for Pirtle commanding the Gregocry's and Coker and
to exscute the oil and gas lease, but the Court of Appeals
reversed that Judgment, believing that the absence of
Flanagan from the suit constituted fundamsntal error as he
was a necessary party. Is the decision correct? WwWhy or why

.&-\.j
not?

In a wrongful death lawsuit the plaintiff, the surviving
wife, sued three separate defendants for actual damages and
the former employer of her husband for punitive damages.
All of the defendants filed cross-actions against each other
seek contribution and or indemnity. Prior to the voir dire
examination all the defendants informed the Court that they
were united in asserting that Garcia {thes decsased) wasg 100%
contributory negligent and reguested six strikes aplece to
the plaintiffs® six strikes. The plaintiff's lawyer prior
to voir dire agreed that because of the comparative causa-
tion issue to be submitted the defendants as a group were
probable entitled to more than six strikes. During the wvoir
dire examination each of the defendants stated to the pro-
spective jury that none of then were at fault it was all the
plaintiffs' deceased husbands fault. The (Court granted the
defendants ten strikes to the plaintiffs’ six. The plain-
tiff timely objected to this action. Elghteen witness were
produced during the trial and the liability issues were
hotly contested. A take-nothing Judgment was rendersd by
the Court against the plaintiff. She appealed. What result
should the appellate court render and why?

During closing argument before the jury the following state-
ments are made by the plaintiff's attorney without objec-
tion. However, 1f each was raised as error in a timely
filed Motion for New Trial under Rule 324, what should an
appellate court do?

a) I think that everyboedy that testified lied for them

{the Defendants].
b) °© You heard that goose (a witness for the defendants)

from California.
c) He did not tell you that they {[Defendants] had hired a

million dollar Watergate lawyer.
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d) Defendants have attacked all the witnesses we brought

forward...That was reprehensikle and shows the arro-

gance and the complete condescending attitude that

Defendants have toward vou {(jury).

Defendants sent these lawyers down here from Houston

and fcel you folks down there in the country.

£) If you pull musical strings, Carr [Defendants’' expert
witness] will dance to any tune that Defendants sing;
he is completely their man.

g) You talk about David and Goliath; the plaintiff has no
chance against Defendants. His rasources, mental abil-
ity and everything else 1s just like a midget or a flea
climbing up an elephant.

Mrs. Allen filed a workers’ compensation suit Charter Oak
{"Charter OQOak"}) Fire Insurance Company, the insurer of
Safeway Stores, Inc. and Safeway ("Safeway~"). She alleges
that her husband had died from lung cancer and that the
cause of his death was his exposure during the course and
scope of his employment in the meat department of a Safeway
store to polyvinal chloride particles released into the air
whean meat wrapping f£ilm was cut with a hot wire. In order
to facilitate proof of her case, she sought discovery by way
of a Request for Production of numerous items from Safeway
and Charter Oak including the following:

aj the net worth of Safeway and Charter Qak.

bi the information obtained by the Charter Oak's claims
investigator after the filing of Mrs. Allen’'s claim.
c} all reports in the possessicon of either of the defen-

dants pricr to Mrs. Allen’'s claim dealing with the pos-
sibility or probability that fumes released in the hot
wire cutting of plastic sheeting containing peolyvinal
chleride could or might cause cancer or other lung

disease.

d3 all complaints received by the defendants from persons
have contracted cancer from work like Mr. Allen.

e) witness statements taken by the defendants.

£y the opinion of the president of Safeway who might be

called by Safeway as an expert witness in the case.

Which items are discoverable? What should be the procedure
to obtain the information if the defendants file a Motion
for Protection claiming that all the material is privileged?
What should the plaintiff do if the trial court denies the
production of any of the information?
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