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1. This examination consists of eleven (11) pages,

including this page as the first and two section described
more particular belcow.

2. You will have three (3) hours in which to complete the
examnination.
3. T. Marv’s Law Schecel prohibifz the disciosure of

informaticon that might aid a professor in identifving the
auther ¢f an examination., Any atitempt by a student to
identify himself or herself in an examination is a viclation
of this pclicy and of the Code of Student Conduct.

4. A student should not remove a copy of the exanmination
rom the room during the exam time.

3. This is a open book examination {you may only bri

vour rule bock fTo the examl. -

6. Thers are two ssctlions of this examinaticn. The first
section containsg eight statements. You are asksd to elther
agree or disagrsze with ezach one. You are then reguired to
SupportT your reason by logical analysis. Each one of these

is worth ten points [for a total of 80 points for Part I7.
The second section of the examination contains four short
essay guestions. Each shor: essay guestion 1s worth thirty
polnts [for a total of 120 points for Part IXi. Thus, there
are a total of 2900 possi inle raw score poeints. The
organization and concisensess of your answers will be graded,
so think before you write. All answers must be written in
the appropriate spaces in this booklet. Do not write on the
pack of any pages and do not go heyvond the space allotted
for the answer. MATERIAL EXCEEDING THE DESIGNATED SPACE
WILL NOT BE CONSIDERED IN DETERMINING YOUR GRADE UNLESS AN
EQUIVALENT AMOUNT CF MATERIAL IN THE DESIGHATED SPACE IS
MARXED CUT. PCOINTS WILL ALSC BE SUBTRACTED FCR THE USE OF
MORE THAN THE DESIGNATED SPACE.

CONLY THIS EXAMINATION BCOKLET NEEDS TO BE TURNED IN AT
THE END OF THE EXAMINATION PERICD. ANY BLUEBOCKS THAT YOU
USED AS SCRATCH PAPER MAY BE TAKEN WITH YOU OR THRCOWN AWAY.
7. After reading the oath, place your examination number in
the space below. If you are preventad by the cath from
placing your exam number in the space below, notify the
student proctor of your reason when you turn in the

examination.

I HAVE NEITHER GIVEN NCOT RECEIVED UNAUTHORIZED AID IN TAKING
THIS EXAMINATION, NOR HAVE I SEEN ANYONE ELSE DO SO.

EXAMINATION NUMBER
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EXAMINATION NUMBER 3( 40

SECTION 1
IDENTIFICATION-10C RAW POINTS~-TEN POINTS APIECE

Identify each of the following terms or phrases. Provide
enough information in your identification that an individual
unfamiliar with the subject of Texas civil procedure would
have a basic understanding of the meaning, use, or purpose
of each term or phrase in a Texas trial or appelliate
procedural context.
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3. Fatal conflict in jury answers
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4. Mother hubbard clause
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5. Curable Fury argument
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EXAMINATION NUMBER 5 fq O

7. Deemed findings in nonjury cases
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2.0 2ieCyy Bt
EXAMINATION NUMBER 210 2@?; CR

SECTICN 2
SHORT ESSAY~-120 RAW POINTS-TWENTY POINTS APIECE

Read the questions carefully:; plan your answer; and answer
the gquestions asked.

1. In a negligence action arising out of a cellision
between a station wagon and a parked tractor trailer, a take
nothing judgement against the plaintiffs, relatives of
several individuals killed in the accident, wag signed on
September 21, 1%%0. Plaintiffs timely filed a motion for
naw trial. The trial court granted the motion for new trial
on December 4, 1%90, the 74th day after the date of
judgment. On the 75th day, December 5, 19%0, the trial
court set aside its order granting the moticn for new trial
and coverruled the motion. Plaintiffs appealsd comnlaiﬁiﬁg
that the trial court acted without authority when it vacated
its crder for a new trial. What should the appellate court
do? Why? Assume that on December 4, 1%%0, the 74th davy
after the date of 3udqrzenu that the t*lal court had
overruled the moticn for new trial, Would the court have
had the authority to grant a new trial on December &, 19%0,
the seventy sixth day following the entry of the judgment?
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EXAMINATION NUMBER

2. National Union Insurance Company was a workers’
compensation defendant in a lawsuit brought by Joe South, an
injured worker. After leosing the case at the trial court,
National Union timely perfected its appeal to the Court of
Appsaels. Natliconal Union was unable to file its Statement of
Facts timely, but was able to file an extension of time
within the fifteen day grace pericd. In its motion for
extension of time it said that it had not timely filed the
statement of facts because 1t had miscalculated the number
of days within which it had time to file. The moticn was
denised. . 2s the attorney for National Union, what should you
do now? Discuss.
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PROFESS0OR RICHARD FLINT. . SPRING, 19%4
EXAMINATION NUMBER 290
3. Northern National Bank filed suit against Scuthern Gas,

Joe Cajun, and Howard Pelican on a promissory note executed
by Scuthern and guaranteed by Cajun and Pelican. The
pleadings of Northern sought a Jjudgment for the principal
amcunt of the note, interest, and attorneys’ fees. In 1981,
the trial court granted the Bank’s summary judgment against
the three defendants on all matters except attornevs’ fees.
In early 1992 the trial court held a hearing on attornevs
fees. No order was entered on the attorneys’ fee issue
folleoewing the hearing, however, after the hearing the court
did enter a nunc pro tunc crder changing {as a result of a
clerical errcr] the amount of the judgment on the principal
sum due under the note and reciting that "this Judgement
shall be final and enforceable.® Cajun and Pelican timely
perfected Their appeal. What order should the Court of

Appeals enter? Why?
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EXAMINATION NUMBER O :
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4. tate whether you agree or disagree withthe following
statement. Discuss.[ten peints apiece]

a. To receive a more favorable judgment from the Texas
Supreme Court than the judgment obtained from the court of
appeals, the party must prosecute a cross- appeal by way of
bill of review.
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b. An interlocutory review of an corder of the court of
appeals is an appropriate remedy when the court of appeals
grants an extension of time to £file a statenment of facts.
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SPRING, 19%4

PROFESSOR RICHARB PLINT
EXAMINATION NUMBER 4%

5. Tex Smith brought this action against New York Jones for
specific performance of an alleged contract. The gist of
the complaint was that under a letter agreement New York had
agreed to compensate Tex for his geclogical work that led to
New York’s acquiring producing mineral properties. New York
filed a general denial. Later New York filed a motion for
summary Jjudgment claiming that the affirmative defense of no
consideration barred Tex’s cause of action. In its motion
New York asserted that its motion was supportidby various
discovery responses. Tex filed a response to the motion for
summary “Judgment denying that the discovery conclusively
established a lack of consideration. The trial court
granting the motion for summary Judgment. Assuming that the
evidence conclusively established that there was no
consideration for the agreement, what procedural argument
can be made by Tex to aid it in the appellate court?
Discuss the probability of success on appeal
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EXAMINATION NUMBER 290 /(j
. o

6. In each of the following situations, please state how an
attorney representing the party indicated should preserve
error:

a. failure of the plainitff’s damage issue to limit
the Jury’s consideration to the correct recovery as
permitted by law;
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b. failure of the plaintiff to submit an issue on one 7

element of her cause of action: j}
- o

The defendant’s attorney should /YA JZC7

c. court’s submission of a defective instruction to a
plaintiff’s issue;
The defendant’s attorney should {FFel7 <::>

d. court’s submission of a defective definition of
negligence:
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EXAMINATION NUMBER [ e

e, gcourt’s refusal to submit an inferential rebuttal

issue
g AT 1) ST
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