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ANSWER BOOKLET

1. This examination consists of eleven (11) pages,
including this page as the first and two section described
more particular below.
2. You will have three (3) hours in which to conolete the
examInation -

3. St. Mary’s Law School prohibits the disclosure of
information that might aid a professor in identifying the
author of an examination. Any attempt by a student to
identify himself or herself in an examination is a violation
of this policy and of the Code of Student Conduct.
4. A student snouLd not remove a copy or tne examination
from the room during the exam time.
5. This is a open book examination [you may only bring
your rule book to the exam].
6. There are two sections of this examination. The first
section contains eight statements, You are asked to either
agree or disagree with each one. You are then required to
support your reason by logical analysis. Each one of these
is worth ten points [for a total of 80 points for Part I].
The second section of the examination contains four short
essay questions. Each short essay question is worth thirty
points [for a total of 120 points for Part II]. Thus, there
are a total of 200 possible raw score points. The
organization and conciseness of your answers will be graded,
so think before you write. All answers must be written in
the appropriate spaces in this booklet. Do not write on the
back of any pages and do not go beyond the space allotted
for the answer. MATERIAL EXCEEDING THE DESIGNATED SPACE
WILL NOT BE CONSIDERED IN DETERMINING YOUR GRADE UNLESS AN
EQUIVALENT AMOUNT OF MATERIAL IN THE DESIGNATED SPACE IS
MARKED OUT. POINTS WILL ALSO BE SUBTRACTED FOR THE USE OF
MORE THAN THE DESIGNATED SPACE.

ONLY THIS EXAMINATION BOOKLET NEEDS TO BE TURNED IN AT
THE END OF THE EXAMINATION PERIOD. ANY BLUEBOOKS THAT YOU
USED AS SCRATCH PAPER MAY BE TAKEN WITH YOU OR THROWN AWAY.
7. After reading the oath, place your examination number in
the space below. If you are prevented by the oath from
placing your exam number in the space below, notify the
student proctor of your reason when you turn in the
examination.

I HAVE NEITHER GIVEN NOT RECEIVED UNAUTHORIZEDAID IN TAKING

THIS EXAMINATION, NOR HAVE I SEEN ANYONEELSE DO SO.
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SECTION 1

IDENTIFICATION—lOO RAW POINTS—TENPOINTS APIECE

Identify each of the following terms or phrases. Provide
enough information in your identification that an individual
unfamiliar with the subject of Texas civil procedure would
have a basic understanding of the meaning, use, or purpose
of each term or phrase in a Texas trial or appellate
procedural context

1. Judgment nil dicit
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4. Mother hubbard clause
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7. Deemed findings in nonjury cases
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10. Proof of jury misconduct
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SECTION 2

SHORT ESSAY—120 RAW POINTS—TWENTY POINTS APIECE

Read the questions carefully; plan your answer; and answer

the questions asked.

1, In a negligence action arising out of a collision
between a station wagon and a parked tractor trailer, a take
nothing judgement against the plaintiffs, relatives of
several individuals killed in the accident, was signed on
September 21, 1990. Plaintiffs timely filed a motion for
new trial, The trial court granted the motion for new trial
on December 4, 1990, the 74th day after the date of
judgment. On the 75th day, December 5, 1990, the trial
court set aside its order granting the motion for new trial
and overruled the motion. Plaintiffs appealed complaining
that the trial court acted without authority when it vacated
its order for a new trial, What should the appellate court
do? Why? Assume that on December 4, 1990, the 74th day
after the date of judgment that the trial court had
overruled the motion for new trial, Would the court have
had the authority to grant a new trial on December 6, 1990,
the seventy sixth day following the entry of the judgment?
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2. National Union Insurance Company was a workers’
compensation defendant in a lawsuit brought by Joe South, an
injured worker, After losing the case at the trial court,
National Union timely perfected its appeal to the Court of
Appeals. National Union was unable to file its Statement of
Facts timely, but was able to file an extension of time
within the fifteen day grace period. In its motion for
extension of time it said that it had not timely filed the
statement of facts because it had miscalculated the number
of days within which it had time to file. The motion was
denied. As the attorney for National Union, what should you
do now? Discuss.
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3. Northern National Bank filed suit against Southern Gas, ‘

Joe Cajun, and Howard Pelican on a promissory note executed
by Southern and guaranteed by Cajun and Pelican. The
pleadings of Northern sought a judgment for the principal
amount of the note, interest, and attorneys’ fees, In 1991,
the trial court granted the Bank’s summary judgment against
the three defendants on all matters except attorneys’ fees.
In early 1992 the trial court held a hearing on attorneys
fees. No order was entered on the attorneys’ fee issue
following the hearing, however, after the hearing the court
did enter a nunc pro tunc order changing [as a result of a
clerical error] the amount of the judgment on the principal
sum due under the note and reciting that “this Judgement
shall be final and enforceable.” Cajun and Pelican timely
perfected their appeal. What order should the Court of
Appeals enter? Why?
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b. An interlocutory review of an order of the court of
appeals is an appropriate remedy when the court of appeals
grants an extension of time to file a statement of facts.
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4. State whether you agree or disagree withthe following
statement, Discuss.[ten points apiece]

a. To receive a more favorable judgment from the Texas
Supreme Court than the judgment obtained from the court of
appeals, the party must prosecute a cross—appeal by way of
bill of review.
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5. Tex Smith brought this action against New York Jones for
specific performance of an alleged contract. The gist of
the complaint was that under a letter agreement New York had
agreed to compensate Tex for his geological work that led to
New York’s acquiring producing mineral properties. New York
filed a general denial. Later New York filed a motion for
summary judgment claiming that the affirmative defense of no
consideration barred Tex’s cause of action. In its motion
New York asserted that its motion was support&jby various
discovery responses. Tex filed a response to the motion for
summary judgment denying that the discovery conclusively
established a lack of consideration. The trial court
granting the motion for summary judgment. Assuming that the
evidence conclusively established that there was no
consideration f or the agreement, what procedural argument
can be made by Tex to aid it in the appellate court?
Discuss the probability of success on appeal.
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6, In each of the following situations, please state how an
attorney representing the party indicated should preserve
error:

a. failure of the plainitff’s damage issue to limit
the jury’s consideration to the correct recovery as
permitted by law;

The defendant’s attorney should ~Z~W
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b. failure of the plaintiff to submit an issue on one

element of her cause of action;

The defencant’s attorney should_________

c, court’s submission of a defective instruction to a
plai ntiff’s issue; .

The defendant’s attorne y should ~e~~cr 0

d. court’s submission of a defective definition of
negligence;
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e, court’s refusal to submit an inferential rebuttal

issue

The plaintiff’s attorney should________________________
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f. a complaint that an answer of the jury is supported
by no evidence,

The attorney who wishes to appeal should ~ 151 4
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