ST, MARY'S UNIVERSITY SCHOOL OF LAW

CRIMINAL LAW Fall 1984
Professor Schmolesky

This is a three hour, open book test consisting of two

egssay guestions. Question I 1is worth a total of 70 points divided
into 5 parts: :

Question A (20 points)
B {10 points)
C {10 points)
D (10 points)
E {20 points)

Question II is a single essay question worth 30 points.

I suggest that you read all of the exam (or at least all of
Question I) before you begin to answer any part of it, so that
you will know how to structure your answer, An appendix of
relevant statutory offenses is included for yvour reference. The
appendix contains all of the statutory offenses named in the
exam but it is not intended to be an exhaustive compendium of
all statutes in the Texas Penal Code or Code of Criminal Procedure
that may be relevant to your answer.

Good luck.
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I. (70 points total}) All of the following events
occurred in Texas.

Bobby Bully, age 18 asked his 16 year old friend, David
Dull to help him steal money from old man Ebeneezer who owned
and operatocd Ebsneezer's hardware store. Dull, whe was still
in the seventh grade, probably due to his low I, refused.
Bully grabbed Dull by the collar, pushed him against the wall
and threatened him:

"T11 kill you if don't help me,” Bully said taking a gun
cut of hisg pocket and holding it to Dull's head, Dull guickly
agreed to cooperate. Bully outlined the simple plan. Dull,
who unlike Bully, would not be suspected of a criminal purpose

by Ebene:zer, would go inteo the hardware store and select a

gmll item, like a light bulb. Dull would take the item to

the cash register that Ebeneezer jealously guarded. Dull would
produce a $20 bill {supplied by Bully) and when Ebeneezer
opened the cash drawer, Dull was to pull cut an unleoaded gun
{also supplied by Bully) and demand the monevy. Bully did
not trust Dull to handle a loaded gun and Bully told him so.
Bully was to waitoutside the store with the car running and
the two would escape. Bully made it clear that the gun that
he gave to Dull was only to scare Ebeneezer and that it was
unloaded but the gun that Bully carried was loaded. Bully
warned Dull that he would watch Dull carefully while he was

in the hardware store. "If you do anvthing except what I've
told you to do---~1%11 be watching through the picture window
in the front of the store. I'11 kill you---understand?” Dull
agreed to do exactly as Bully had told him,

Bully and Dull drove to the hardware store and Bully
motioned for Dull +to go inside. Dull went in and selected a
light bulb and went to the counter where Ebeneezer stood,
Dull produced the $20 bill and placed it on the counter next
to the light bulb. When the chgh drawer opened Dull produced
the gun and said:

"This is a hold-up!” Dull bhecame flustered however, and
dropped the unloaded gun before Ebeneezer could do anything.
Dull grabbed the cash drawer and began to run from the store
leaving the $20 bill and the light bulb on the counter.
Ebeneezer yelled: "Stop or I'll shoot" as he reached under the
counter and picked up a loaded gun that he kept there for
security, Dull stopped for an insiant but as he locked around
he saw a classmate, FredFriendly, who worked at Ebeneezer's
hardware. Friendly shoved Ebeneezer from behind knocking him
to the ground and sending his eyeglasses flying across the
floor. Ebeneezer's gun fired as he hit the flecor and a
bullet caromed off the ceiling, striking Godfrey Glum, causing
"sericus bodily injury"” to him. While sprawled on the floor,
Ebeneezer fired desperately at Dull but the bullet missed
Dull and struck Harry Hit, causing him "serious bodily injury”.

Ebeneezer had no more bullets in his gun but he had another
weapon in his arsenal. A small button behind the counter
activated a spring gun that was hidden behind the exit sign above
the door. Ebeneeszer crawled over to the button and pushed it
just as Pull raced through the door. The gun went off and Dull
was struck. {Again, assume that Dull's injuries constitute
"mserious bodily indurv® under Texas law.}
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Bully dragged the bleeding Dull and the cash drawer that
had fallen from Dull's hands to the car. Bully drove off
guickly. Two police cars that had been dispatched to the
scene saw the speeding car and followed in pursuit. About a
block from the hardware store, one of the squad cars went out
of contreol and crashed, The 2 cofficers in the car were both
killed instantly. The other sguad car eventually caught up
with Bully and Dull and they were arrested. T.ue cash drawer
taken from the hardware contained one $10 bill, one $5 bill,
two $1 bills, six guarters, five dimes, sixnickels, and 20
pennies for a total of $13.50~~~a net loss of fifty cents
baecause Dull, in his haste had left the 320 on the ecounter at
the hardware store.

A. (20 points) A young assistant prosecutor who has been
assigned to the case has decided that both Bully and Dull may
be c¢harged with the following offenses:

assault (22.01);

reckless conduct (22.05);

robbery (29.02);

theftr {21.03);

.attempted theft (15.01 and 31.03);

‘conspiracy to commit all of the above offenses
{15.03 and all of the above);

2 counts of felony murder (19.02(3) naming the
two police officers as victims).

In a memo to the D.A., point out the possible problems to
obtaining a conviction for both of the defendants (Bully and Dunll}
for these offenses.

B. (1C points) In the same memo discuss how many of the
offenses listed in gquestion IA may result in separate convictions.
May any of the offenses listed be submitted as lesser included
offenses without being named in an indictment or information.

C. (10 points) Assume that the hardware store owner,
Ebeneezer has been indicted for 3 counts of aggravated
assault. The indicimenis name Godfrey Glum, Harry Hit, and
David Dull as victims.

Assume that you have been retained to represent Ebeneezer.
Describe the deilense arguments that you plan to develop.

D. (10 points) The District Attorney has asked your
.advice about whether Fred T'riendly, the store clerk could he
included as a defendant in any of the crimes listed in question
Ia., 2dvise the DA, Are there any other offenses that
Friendly could or ghould be charged with?

E. {20 points) At the trial of David Dull, the trial
court charged the jury that:

"If the defendant has persuaded you by a preponderance
of the evidence that he committed the crime of robbery (29.02)
because he was compelled to do so by the unlawful threat of
imminent death or serious bodily injury, you will find the
Defendant, David Dull, not gquilty.”
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At the same trial, the trial fjudge instructed the dury
concerning the elements of reckless conduct (22.05) and the
requirement that the state prove each of these elements beyond
a reasonable doubt. The judge then instructed the jury that;
"If you find, beyond a reasonable doubt, that the defendant
knowingly pointed a firearm at ®beneezer, then you may, but need
not f£ind that the defendant, David Dull, recklessly placed
Ebeneezer in imminent danger of sericus bodily injury, whether
or not the defendant believed that the gun was loaded. 1f you
have a reasonable doubt as to whether David Dull pointed the
firearm at Ebeneezer, the presumption fails and you shall not
consider the presumption for any purpose. Remember also all
0f the elements of the cifense of reckless conduct that I have
previously instructed you about, and remember that the state
must prove each of these elements beyond a reascnable doubt.”

On appeal, Dull's appellate counsel argued that these
instructions violated defendant's due process rights by uncon-
stitutionally shifting the burden of proof to the defendant.
As an appellate judge, write a brief opinion evaluating these
claims,

1I. (30 points)

Maude, Nan and Olivia were elderly women who lived together
in Metropolis, Texas. OClivia was mildly senile, and she
complained bitterly of her arthritic pains and headaches. One
day, Maude said to Nan, "I wish I knew a gocd way to kill that
biddy. It would be a clear case of self-defense, since her
constant complaining is killing both of us by degrees.” Nan
replied, "I have felt the same way for vears, but I was always
afraid to say soc. If we ever have a chance, let's do it."

Maude wasg the only member of the threesome who followed the
news. Approximately two weeks after her convelsation with Nan,
Maude's newspaper reported that seven people in Metropolis had
died after taking Extra-Strength Tylenol to which someone had
added cyanide., Two of the fatal bottles had been purchased at
Bill's Drugs, and Maude herself had purchased a bottle of Tylenol
at Bill's a few days before. Of course, not all bottles of Tylenol
had been altered, and even the altered bottles contained mostly
harmless pills. Maude readurgent pleas in the newspaper to
return unused Tylenol to +he place of purchase for a full refund.

Maude described the situation to Nan and said, "I've
decided not to return the Tylenol but te leave it right where
it is on the bathroom shelf. The two of us need not kill Olivia
after all. Instead, God can decide whether she lives or dies,
and I will happily abide God's judgment. I have told Clivia
not to touch my medicine. If she disobeys my instructions the
way she has in the past and if someone has tampered with the pill
that she takes, she will be out of cur way forever. It will be
God's just punishment for stealing my pill."” Nan replied, "I _
shall pray that Divine Providence will indeed rid us of that harpie";
and that night she did. Unbeknownst to Maude, Nan also telephoned
her friend Phyllis, who purported to be a witch, and asked
Phyllis to urge the dark spirits to bring about 0Olivia's death.
Phyllis agreed and later performed an occult ritual that involved
mwrvmhl e Pwdra Gtran~ath Telienal over a 1ifelike paver doll.
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SHIHRQ the sarial numbar, i rsasonaily svaiinbie, Of Ol Kierst:
fying chwraciedstics, or
i Imlis 1o obtaln e Aol wairdnty ffom the selier o Pacigo
thatl ihe seller or pledpor Das the R L0 poksnss the Droperty. |
s the axpiiess intent of this provision (hal ihe SERBLMD L S5
unieks 1he &Clor complies with sach of ihe numbeied
Guirsments.
) for the purposes of Subparagiaph (Ij abows, “Imstithoation
AUMBEr”  eANE (rlvers loeoss numiber,  mitliney keniiticsbon
Ruibed, [Deniification cadificate, of Oth officisl PUMbe Sapabie |
identitying an indivicual,
) Excopt as provided by Bubsection {8 of this section, an ofteme

uncher this $0CHON is;

() 3 Claas C misdemeancs it the vaive of 1he property siohn is iee
than §2G;
@ » Ciass B miademsanos IF
(A Ine valus of the property stolen |8 82 of MO DUl ess the
200, or
(8] he value of tha property sloisn 1s ieas than $20 & 1he dele
asnt has praviously been convicted of any grade of thaly
31 8 Cieas A miscomasnor H the valus of (he peoperty stowmn §
B0 o0 enote DUt iess than $750;
) & fsiony of the g degres 1L
{A) the valus of The property slolen is $750 of more Dut iees tha
20,000, or 1he proparty 18 one 07 more head of callie, DOrses, S
Bwine, Of goats Of any part Iheceof under the vaiue of 320,000,
(B} ragardieas of vaiue, 1he Dropenty & sloken from the P3O0 g
anather of Hom & human corpse of grave; of
{C} 1he vaius of the properdy sicien is wes than $750 and th
Selendant has Deen Drevioualy Convikited two of Mone Limes of aer
grace of tha!l, or
5 » folony of (ne sacond doegrow it
(A ragacaieas of the vaiue, the propety is
(i combuslibie hydrocarbon naturel of synthelic natursl gas
of crude petroipum O of
i) squipment designed for use In saptoraiion for of productior
of astural gas or crude petrolegm oif; or
i} aquipmen! designed {or use In remadial of diagnosik
Gparsllona 00 Uss of Crude petroMum O weils
(B} the value ol the proparty stolen s §20,000 or Mo of
(C) regardieas of he valus, the property was uniswfully .
proptated or stismpied 10 be uniswiully approgriated Dy thiset K
comenit & leiony ofiense against the porson of popedty of 1he pee
200 Lhreaienad of anciber of 1o withiok! Information aboul
WCatian 0f puipontsd location of & bomb, polecn, 0f 0ther harrmbu
object that thisatens 4G harm ihe person of property of the persos
thrwalaned O ancther peeson,

{4 Peckmsaness and asnger are presumed I the Acior knowingty W AN Dl1enss described 1or purposes of puniahment by Bubssation
Pointad & THeAIT al oF in (he Girection 0f ANOLReC whisther of noL Lhe ae (91 Of thit section s increased to the nexi highsr category of olfanse it 1

e Daliervnct the Haarm 10 be loadeo,
{gran oltsnas uncer this section is a Class B misdemeancy,

e h.sﬂ: Reobwary. {8} A petacn cormits an offeces if, 10 the cours
of commiliing thed) as deflned in Chagter 31 of this cooe and with inteat

W obAadn OF MAILRIA Conlig of the properTy, be:

{1 intentionady, khowingly, of reciiessly causes bodily Injury W

nothes o

{4 IntenBonadly or knowingly twmatend of pisoss anoihee in fear of

drwtrnait BOOKY njucy of deeih,

[ ] mmmwwmnumammmm”

i #hown on 1he 7iei of the olisnise that;

£1) the AGLor was & pubiic secvant st the tmw of the oflenss; and
() the propmty approprisied came IO e ACLOCS s Lochy,
PORSORION, I QONLrol by Yitluw of Ris S581UE B8 & DUDIC Mervend.
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